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UNITED STATES COURT 'OF APPEALS 
FOR THE SECOND CIRCUIT 

___ ___- --- --- - -X 

UNITED STATES OF AMERICA ex rel. : 

EDITH MAY CAMERON, STANLEY TAYLOR SIMS, 
KENNETH DAVIS, ROBERT STEWART WILLIAMS, : 
MARVIN CAMERON, AND JENNIE SIMS, 

Petitioners-Appe Hants 

-against- 

CHARLES FASTOFF, Director, NYC Department 
of Probation, et al., : 

Respondents-Appellees. : 

_ _ _ ______ - - -X 


ISSUES PRESENTED 

1. Whether the State of New York, acting through its law 
enforcement officer-agent, deprived appellants in a 
criminal proceeding of the 4th, 14th, 5th, and 6th 
Amendment rights to a fair hearing and due process of 
law, freedom from arbitrary and unreasonable police 
search and seizure, effective assistance of counsel, 
compulsory process, and confrontation of witnesses, 
by improperly invoking, and indicating it would invoke 
the 5th Amendment privilege against self-incrimination, 
and by declining to respond to questions about theft 
of seized evidence from appellants’ homes and about 
the truthfulness of a search warrant affidavit, ques¬ 
tions relevant to issues on the hearing, to the integ¬ 
rity of the criminal justice process in the case, and 
to the bias, motives and veracity of the officer in 
the performance of his police duties both as a witness 
at the hearing and in his conduct of the seizure and 
the application for the search warrant. 

2. Whether the facts presented by \he officer in his affi- 
davit contained insufficient probable cause upon which 
a search warrant could issue. 

3. Whether the above questions having been presented to 
the courts of New York State and appellants' conten¬ 
tions having been rejected, and there being no present¬ 
ly available state procedure by which to seek further 
relief, appellants have exhausted state remedies. 
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STATEMENT PURSUANT TO RULE 28 (a)(3) 
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A. Preliminary Statement 

This is a joint appeal from orders of the United 
States District Court for the Eastern District of New York 
[Bruchhausen, J.] entered on March 20 and March 31* 1975, 
denying without a hearing appellants' joint petition for 
writs of habeas corpus for release from New York State 
custody. On April 15, 1975, the District Court denied 
appellants' motion for a certificate of probable cause to 
appeal to this Court, but on May 9, 1975, this Court granted 
the certificate. Timely notice of appeal has been filed. 

B. Statement of Facts 

1. The Procedural History of the Case 

A joint petition for habeas corpus relief was 
filed in the Eastern District on behalf of Edith May Cameron 
who is detained by the State of New York in the custody of 
the Supreme Court of the State cf New York, Queens County, 
and the State Probation Department [C.P.L. §410.50] on a 
sentence of probation and a $1,000.00 fine, and on behalf of 
Stanley Taylor Sims who is detained by the State of New York 
at Green Haven Correctional Facility, Stormville, New York, 
and on behalf of Kenneth Davis who is detained by the State 
of New York at Clinton Correctional Facility, Dannemora, New 
York, and on behalf of Robert Stewart Williams who is detained 
by the State of New York at NYC Correctional Institution for 


V 
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Men, Rikers Island, New York, and on behalf of Marvin Cameron 
who is detained by the State of New York at Attica Correc¬ 
tional Facility, Attica, New York and on behalf of Jennie 
Sims who is detained by the State of New York in the custody 
of the Supreme Court of the State of New York, Queens County, 
and the State Department of Probation [C.P.L. 5410.50] on a 
sentence of probation and a fine of $1,000.00. 

The cause of appellants' detentions are judgments 
of the Supreme Court of the State of New York, Queens County, 
rendered on May 15, 1972, convicting appellants Robert Wil¬ 
liams and Marvin Cameron on their pleas of guilty to criminal 
possession of a dangerous drug in the second degree and sen¬ 
tencing them to 15 years imprisonment, convicting appellants 
Stanley Sims and Kenneth Davis on their pleas of guilty to 
criminal possession of a dangerous drug in the third degree 
and sentencing them to 15 y«ars and 12 years imprisonment, 
respectively, and convicting appellants Jennie Sims and Edith 

A * 

May Cameron on their pleas of guilty to criminal possession of 
a dangerous drug in the sixth degree and sentencing them to a 
fine of $1,000.00 and a period of probation not to exceed three 
years. The petition was made on behalf of each appellant indi¬ 
vidually and severally pursuant to Federal Rules of Civil Pro¬ 
cedure 20 (a) and 81 (a) (2) . 

These writs were sought because of illegal detentions 

pursuant to the above judgments of conviction rendered in vio¬ 
lation of appellants 14th, 5th, 4th, and 6th Amendment rights 
to a fair hearing and due process of law, freedom from arbitrary 





and unreasonable police search and seizure, effective assis 
tance of counsel, compulsory process, and confrontation of 
witnesses, because the State of New York, acting through its 
law enforcement officer-agent, improperly invoked, and indi¬ 
cated it would invoke, the 5th Amendment privilege against 
self-incrimination, and thereby declined to respond to ques¬ 
tions about theft of seized evidence from appellants' homes 
and about the truthfulness of a search warrant affidavit, 
questions relevant to the issues on the hearing, to the integ¬ 
rity of the criminal justice process in the case, and to the 
bias, motives and veracity of the officer in the performance 
of his policq^duties both as a witness at the hearing and his 
conduct of the seizure and the application for the search war¬ 
rant. 

The detentions further violate appellants' 4th Amend¬ 
ment rights, because the facts presented by the officer in his 
affidavit contained insufficient probable cause upon which a 
search warrant could issue. 

Appellants Edith Cameron, Stanley Sims, Kenneth Davis, 
Robert Williams and Marvin Cameron were indicted in the Supreme 
Court of the State of New York, Queens County, for the crimes 
of criminal possession of a dangerous drug in the first degree, 
promoting gambling in the first degree, and possession of gam¬ 
bling records in the first degree. Appellants Edxth and Marvin 
Cameron were additonally charged with possession of weapons and 
dangerous instruments as a misdemeanor. Appellant Jennie Sims 
was indicted separately for the crimes of promoting gambling in 
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the first degree and possession of weapons and dangerous 
instruments as a misdemeanor. 

Prior to the introduction of their guilty pleas 
(Williams and M. Cameron, 2d degree drug possession; S. Sims 
and Davis, 3rd degree drug possession; J. Sims and E. Cameron 
6th degree drug possession), appellants moved to controvert 
the search warrant and have the evidence suppressed because of 
police perjury and fraudulent conduct and because of the ab¬ 
sence of probable cause for the issuance of the warrant. The 
motions were denied in the trial court; appellants pleaded 
guilty, and, in its first order, the Appellate Division affirmed 
the trial court's finding of probable cause; but, given defense 
counsel's averment that Knapp Commission testimony resulted in 
a Federal Grand Jury investigation of the arresting officers, 
wherein these officers had pleaded the 5th Amendment, the court 
ordered a hearing on the allegation of police perjury and mis¬ 
conduct. ( People v. Cameron , et al., 40 A.D. 2d 1035, 2d Dept., 
1972; See Appendix). After a hearing conducted pursuant to 
the Appellate Division remand, the Supreme Court denied appel¬ 
lants' motion to controvert the warrant on grounds of perjured 
police testimony and misconduct, (See Supreme Court opinion in 
Appendix), and the Appellate Division affirmed, with opinion 
( People v. Cameron ^ 44 AD> 2 d 355, 2d Dept., 1974; See Appen¬ 
dix). The Court of Appeals of the State of New York declined 
to hear the case (Certificate Denying Leave is appended hereto). 
The Supreme Court of the United States denied application for 


/ 
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a writ of certiorari on December 9, 1974. 

On February 10, 1975 appellants filed a joint peti¬ 
tion for writs of habeas corpus in the Eastern District. The 
case was assigned to Judge Bruchhausen of that Court. Oral 
argument of the issues was held in the Judge's chambers, but, 
despite counsel's request, the Judge refused to have a steno¬ 
graphic record kept of the proceedings. Approximately one 
week after the oral argument, on March 20, 1975, the Judge 
handed down a decision which denied the petition on the ground 
specifically overruled by the Supreme Court in Lefkowitz v. 
Newsome , 95 S.Ct. 886 (1975) (See Appendix). During the 
in-chamber oral argument, counsel had informed the Judge that 
there was no longer any question of the right of habeas peti¬ 
tioners in New York State custody as a result of State guilty 
pleas to petition for federal habeas corpus relief. Although 
Lefkowitz v. Newsome was sub judice when the petition in this 
case was filed, the case was decided by the Supreme Court in 
petitioners' favor a few days prior to the oral argument of this 
petition, and counsel so informed the Judge. The Attorney 
General, of course, did not oppose the petition on these grounds, 
offered by the Judge in the face of the Supreme Court decision. 

Having received the Judge's order deciding the peti¬ 
tion on clearly erroneous grounds, counsel informed the Judge 
once again by telephone call to chambers and by letter dated 
March 21, 1975 (See Appendix). Shortly thereafter, in a second 
handwritten order dated March 31, 1975, the Judge denied the 
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petition again, this time resorting to a simple handwritten 
recitation of the opinion in the Appellate Division of the 
Supreme Court of the State of New York (See Appendix). The 
Judge then denied a certificate of probable cause. This 
Court subsequently granted the certificate. 

2. The Aborted State Hearing on Appellants' Motion 
to Suppress 

The following is a summary of the hearing testimony 
that forms, along with the search warrant and affidavit, 

(appended hereto) the factual basis for the issues to be 
argued: 

Patrolman Lucido Bonino testified that he was an ex¬ 
pert on policy (4-5).* 

On May 18, 1971, he and a brother officer were inves¬ 
tigating appellant Stanley Sims. He did not recall on how many 
occasions prior to May 18, he had seen Sims, nor the approximate 
dates. He did not produce any prior reports made on Sims. He 
was unable to produce his memo book for May 18, the only day's 
observations detailed in the search warrant affidavit (6-9, 46- 
48, 12). Only after reading the search warrant was the Patrol¬ 
man's recollection refreshed and was he able to testify to the 
circumstances related therein. He arrived in the vicinity of 
the Sims's residence at about 11:00 A.M., but he could not 


* Numerical reference are to the minutes of the suppression 


hearing. 




remember where his car was parked (9-12). Sims left his 
residence, entered a car, and drove to the appellants' 

Cameron residence. 

The court interrupted during this line of exami¬ 
nation, and, although there had been no prior suppression 
hearing, the court ruled, "You are not going to go through 

the whole hearing _... We are not going to go through the 

whole observation until you have something to indicate that per¬ 
jury was made here" (13—18). Counsel objected to the interrup¬ 
tion and argued, 

there is testimony to be adduced at this 
trial to indicate that the statements of the 
officer, of his observations were indeed not 
truthful and indeed never occurred, and, 
therefore, a perjured affidavit was submitted 
application [sic] for a search warrant. This 
is in conjunction with other questions of the 
credibility of the officer (16). 

At this point defense counsel was directed to lay a 
foundation connecting testimony as to these events with his 
allegations that a Knapp Commission witness had said the officer 
had committed perjury with regard to this case. The Patrolman 
admitted being subpoenaed before a State, Queens County, Grand 
Jury in regard to this case, but he then took the Fifth Amend¬ 
ment when asked if he had been similarly subpoenaed by a Federal 
Grand Jury. After recess the hearing was adjourned to permit 
the officer to appear with counsel, pursuant to application of 

the District Attorney (15-22). 

The officer subsequently appeared with counsel (27), 

and he was cautioned to confer only with his counsel, not to 
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look for comment from the two new Assistant District Attor¬ 
neys who were brought into the case after the recess. 

Defense counsel, arguing, "who are my adversaries in this 
case?" statedto the judge that he had seen the witness look¬ 
ing to the prosecutor for comment before answering questions 
(30) . 

Honoring the new District Attorney's belated objec¬ 
tion to the last question put before the recess, the Court 
struck the Patrolman's 5th Amendment answer and counsel asked 
again if he had testified before a Federal Grand Jury. 

He said he was subpoenaed by a Federal Grand Jury 
but "I don't believe there were any questions asked regarding 
the Sims case. If there were, I did invoke my constitutional 
privileges" (31). 

Over objection by the District Attorney that these 
questions were immaterial, the officer testified that when 
Sims was arrested a large amount of drugs and currency was 
seized at his residence (32-33). Although the court continued 
to permit the questions over DA objection, the Patrolman then 
invoked the Fifth Amendment and refused to answer questions 
as to whether any seized drugs, currency or jewelry was not 
turned over to the Police Property Clerk (34-37). He refused 
to answer similar questions with regard to unreported seizures 
of drugs, currency, or jewelry from the Cameron residence (38, 
40-41).* Furthermore, he refused to answer whether he had 


* See next page 


seized and kept any drugs not noted on the inventory made on 
the return of the warrant (39-40). 

When asked if he had been questioned on the sane sub¬ 
jects in the Federal Grand Jury and, if he had been questioned 
there about the truthfulness of the affidavit he submitted for 
a search warrant, he replied, "As far as my recollection goes, 

I was not questioned on that. And if I was, I would have in¬ 
voked my constitutional privileges" (41). 

He said he had made notes of the observations on May 
18, 1971** that he later put in the affidavit but he did not 
believe he put these in his memo book and he probably threw 
them away (44-45). His memo book for May 19, 1971 said only 
"1115 hours to approximately 1545 hours, vicinity of Linden 
and 197th and Farmers and New York regarding search warrant 
observations;" none of his specific observations were in the 
memo book and he did not know if Police Department regulations 
required that such observations be written down (49-50). 

Although he could not remember numerous details, the 
officer was able, after looking at his affidavit, to testify 
that on May 18, 19, and 20 he saw appellant Sims receive what 

* He denied that the real reason he got a search warrant for 
the Sims and Cameron homes was to steal money he believed 
was present there (43). 

** His affidavit for the warrant recited observations on May 18 
19, and 20, 1971. Only for May 18 (the date for which no 
memo was available) were Sims' action detailed in the affida 
vit; for the 19th and 20th it was merely said that May 18 
actions were repeated "to the letter." 




11. 


he believed were policy bets at the front door of his and 
the Camerons' house (55-67). 

Toward the end of counsel's examination of the wit¬ 
ness the Court interrupted the examination: 

What do you want him to do, contradict the 
statements he made in the affidavit and 
everytime you ask him a question he looks 
at the affidavit to answer you? (69) 

Henry Schnitze r testified that he was an expert on 
"policy" (72). He testified that in playing policy no one 
takes policy bets after the time that the third race is fin¬ 
ished because after that race is finished the first number of 
the day's policy number can be ascertained (74-76). Therefore, 
no policy banker would take a bet after 2:00 P.M. (76) (and 
officer Bonino said he saw Sims allegedly taking policy slips 
after 3:00 P.M. [65]). 

Edith Cameron testified that contrary to officer 
Bonino's testimony no one other than Stanley Sims entered her 
home between 11:30 A.M. and 2:30 P.M. on May 18, 1971; Sims 
stayed through the evening when the rest of the appellants 
also arrived (79-80). 

Juanita (Jennie) Sims also testified that, contrary 
to officer Bonino's testimony, no one came to her home on May 
18, 1971 between 2:55 and 3:30 P.M. (82). 

Both sides then rested, the District Attorney having 

declined to jpesent any evidence (84). 

On the basis of' the above testimony, and the lack 
of it under the Fifth Amendment, the trial court ruled that 
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appellants had not sustained their burden of proving perjury. 

The Appellate 'ivision affirmed this ruling. While recog¬ 
nizing that, 

The remand was predicated on the allegations 
of the defense that the affidavit contained 
perjurous statements and that the officer 
had refused to testify~Before a Federal Grand 
Jury inquiring into his official condu ct on 
the ground that his testimony might incrimi ¬ 
nate hirfw (emphasis supplied) , 

the Appellate Division seemed to rest its decision on the 

ground that the police theft of seized contraband in this case 

was irrelevant to the judicial inquiry. Despite the officer's 

own testimony that he would take the Fifth Amendment if asked 

whether hi', affidavit was truthful, the Appellate Division 

stated, "all of the police officer's refusals to answer dealt 

with occurrences which took place after the seizure under the 

warrant." (See Appendix for full text of the opinion). 

As to the question of probable cause for the issu¬ 
ance of the warrant based on the face of the officer's affida¬ 
vit, (See copy attached hereto), the Appellate Division sim¬ 
ply affirmed the trial court's finding of probable cause. 

Following the trial court's denial of their joint 
motion to suppress, appellants pleaded quilty, as above de¬ 
scribed, with the understanding, according to New York Crimi¬ 
nal Procedure Law §710.70 that their constitutional rights 
with respect to the search and seizure and the conduct of the 
suppression hearing would be preserved: "An order finally deny 
ing a motion to suppress evidence may be reviewed upon an 
appeal from an ensuing judgment of conviction notwithstanding 
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the fact that such judgment is entered upon a plea of 
guilty." See United States ex rel. Newsome v. Malcome , 492 
F. 2d 1166 (2d Cir., 1974) cert. gtd. 94 S.Ct. 3170 argued 
Dec. 11, 1974, aff'd Lefkowitz v. Newsome, 95 S.Ct. 886 (1975). 


3. State Remedy Exhaustion 

As has been noted above, the issues surrounding the 
search and seizure itself and the conduct of the hearing to 
determine the facts surrounding the search and seizure were 
presented twice to the Appellate Division of the State of New 
York, Second Department, and the denial of the motion to sup¬ 
press was there ultimately twice affirmed. People v. Cameron , 
et al., 40 A.D. 2d 1035 (2d Dept., 1972); People v. Cameron , 44 
A.D. 2d 355 (2d Dept., 1974). The Court of Appeals of the 
State of New York, and the Supreme Court of the United States 
both declined to review the case. The opinions of the Courts 
of New York State and appellants' brief in those Courts, show 
clearly that the issues were substantially and fully presented 
and decided by those Courts. 

As counsel states, it is indeed a bizarre 
spectacle for a police officer appearing in 
Court to be exercising his constitutional 
rights in response to questions concerning 
activities while engaged in the performance 
of his official duties. Such conduct, both 
with respect to the proceedings before the 
Knapp Commission and this Court, lend sup¬ 
port to the specter of police corruption 
requiring full airing of the facts in an 
effort to determine whether or not there was 
perjury in the affidavit admitted in support 
of the warrants . . . [However] even assum- 
ing, arguendo, that proof had been adduced 
o? criminal acts of the police officer during 
or sub~iequent to the making of the affidavit, 








the conclusion that the affidavit was per - 
jurous would be without foundation . 

(Opinion of the Supreme Court of 
State of New York (Brennan, J.] 
dated August 14, 1973. (See 
Appendix, hereto)) 

Officer Bonino's taking the Fifth • • • 
requires that the People come forward with 
some evidence . . . the lower court rejected 
this contention on the erroneous ground that 
it 'implies a n inherent admission of perjury 
wi th respect to any sworn statements at any 
time previously made by any person who exer ¬ 
c ises such constitutional privilege .'(Empha- 
sis added) Appellants would contend that 
equating the exercising of privilege with an 
assumption of perjury has a great deal of 
factual validity in the c umstances of this 
case. Furthermore, the leg<-^ validity of the 
er uation also has great merit. Policemen 
are quasi-public persons who, whilethey have 
an absolute right to the Fifth Amendment when 
defendants on a criminal case, have no such 
absolute right in other situations. Since 
they may be disciplined or even fired for 
taking the Fifth Amendment ( Gardner v. Brod - 
erick, infra)and since, when not defendants, 
their taking of the Fifth may be adversely 
commented upon . . . it is wholly proper to 
contend that .hen a policeman accused of per¬ 
jury takes the Fifth Amendment this raises 
some implication of that perjury. 

(Appellants* brief in the Appellate 
Division at pp 13 & 14) 


The Court of Appeals has emphasized the im¬ 
portance of a police officer's notes as a 
defense tool and their absence here is par¬ 
ticularly significant since they are the only 
objective evidence of what really happened on 
May 18th. When witness has taken the Fifth 
Amendment and the burden is on the caller to 
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law-enforcement officer it must redound to the 
prejudice of the People . In other words, to 
the extent that officer Bonino's actions are - 
considered as preventing appellants from sup¬ 
porting their burden of proof, the fault for 
that must be with the People . ! It mu9t be 
noted that if the People, who asked Bonino not 
a single question, wanted to get at the truth 
they could have demanded Bonino sign a waiver 
of immunity at pain of losing his position. 

New York City Charter Section 1123 and New York 
State Constitution Article I, Section 6. See 
Gardner v. Broderick, 393 U.S. 273, 275-276 
(1968). Instead, they opposed revealing the 
truth by repeatedly objecting to defense coun¬ 
sel's questions of Bonino, even after Bonino 
secured an attorney, and by introducing no 
evidence of their own. 

(Appellants' brief in the Appellate 

Division at pp 15-16). 

No one can hold a brief for a police officer 
who, in judicial inquiry, refuses to answer 
questions about the {performance of his duties 
on the ground that his answers might be incri- . 
minating! However, as Mr. Justice Brennan 
pointed out, all of the police officer's refus ¬ 
als to answer dealt with occurrences which took 
place after the seizure under the warrant; none 
of them dealt with the truthfulness of "the affi¬ 
davit upon which the warrant was obtained . The 
record Is crystal clear that he was examined in 
great detail about the contents of his affidavit 
and answered every question asked him with re¬ 
spect to that. 

(Opinion of the Appellate Division, 

Second Dept., People v. Cameron, 44 

A.D. 2d 355 1974) 
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ARGUMENT 


POINT I 

THE STATE OF fJEW YORK, ACTING THROUGH ITS LAW 
ENFORCEMENT OFFICER-AGENT, DEPRIVED APPELLANTS 
IN A CRIMINAL PROCEEDING OF THE 4th, 14th, 5th, 
AND 6th AMENDMENT RIGHTS TO A FAIR HEARING AND 
DUE PROCESS OF LAW, FREEDOM FROM ARBITRARY AND 
UNREASONABLE POLICE SEARCH AND SEIZURE, EFFEC¬ 
TIVE ASSISTANt E OF COUNSEL, COMPULSORY PROCESS, 
CONFRONTATION OF WITNESSES, BY IMPROPERLY INVOK¬ 
ING, AND INDICATING IT WOULD INVOKE, THE 5th 
AMENDMENT PRIVILEGE AGAINST SELF-INCRIMINATION, 
AND BY DECLINING TO RESPOND TO QUESTIONS ABOUT 
THEFT OF SEIZED EVIDENCE FROM APPELLANTS' HOMES 
AND ABOUT THE TRUTHFULNESS OF A SEARCH WARRANT 
AFFIDAVIT, QUESTIONS RELEVANT TO ISSUES ON THE 
HEARING, TO THE INTEGRITY OF THE CRIMINAL JUS¬ 
TICE PROCESS IN THE CASE, AND TO THE BIAS, MO¬ 
TIVES AND VERACITY CF THE OFFICER IN THE PER¬ 
FORMANCE OF HIS POLICE DUTIES BOTH AS A WITNESS 
AT THE HEARING AND IN HIS CONDUCT OF THE SEI¬ 
ZURE AND THE APPLICATION FOR THE SEARCH WARRANT. 


In a crirrinal proceeding, especially when "the spec¬ 
tre of police corruption was raised here and justice required a 
hearing at which the facts could be fully aired" (Appellate Divi¬ 
sion opinion, 40 A.D.2d 1035, See Appendix), the State's refusal 
to respond to the judicial inquiry and provide evidence totally 
within its custody and control mandated reversal of the prosecu¬ 
tion instituted by that same government. Edwards v. Unite d States, 
312 U.S. 473 (1941)(government refusal to provide defendant with 
copy of his SEC testimony when defendant requested it to show 
compelled incrimination, required reversal of conviction). As 
the Supreme Court stated in Alderman v. United States , 394 U.S. 

165, 184 (1968): 


It may be that the prospect of disclosure 





will compel the Government to dismiss some 
prosecutions in deference to national secu- 
rity or third party interests. But this is 
a choice the Government concededly faces 
with respect to material which it has ob¬ 
tained illegally and which it admits, or 
which a judge would find, is arguably rele¬ 
vant to the evidence offered against the 
defendant." 

A long line of precedent upholds the obligation of 

the State to respond to relevant subpoena in prosecutions it 

initiates and to give testimony and evidence which it controls, 

or else forfeit that prosecution. Dennis v. United States , 384 

U.S. 855 (1965); Green v. McElroy , 360 U.S. 474, 496-497 (1959); 

United States v. Coplon , 185 F2d 629 (1950) (L. Hand, J.) cert. 

den. 342 U.S. 920; Campbell v. United States , 365 U.S. 85, 96 

(1968); Christoffel v. United States , 200 F2d 734 (D.C. Cir., 

1953); United States v. Beekman , 155 F2d 580 (2d Cir., 1946); 

United States v. Andolschek , '42 F2d 503 (2d Cir., 1944); People 

v. Ramistella , 306 N.Y. 379 (1954). As Judge Learned Hand put it 

"a conviction should not stand when the 
accused has been denied access to docu¬ 
ments relevant to his defense which are 
in the possession of a department of the 
Government, whose regulations make them 
unavailable at the trial." United States 
v. Grayson, 166 F2d 863, 870 (2d Cir., 

1948V- 

Recently the Supreme Court reaffirmed the paramount 
necessity for disclosure of evidence in the control of the govern 
ment in two cases where, unlike the instant case, the government 


had at least an arguably legitimate interest in the withholding 
of the evidence. In Davis v, Alaska , 94 S.Ct. 1105 (1974), the 
Court reversed a criminal conviction and held that, 
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the Confrontation Clause requires that a 
defendant in a criminal case be allowed to 
impeach the credibility of a prosecution 
witness by cross-examination directed at 
possible bias deriving from the witness' 
probationary status as juvenile delinquent 
[even] when such an impeachment would con¬ 
flict with a State's asserted interst in 
preserving the confidentiality of juvenile 
adjudications of delinquency. 94 S.Ct. 

1105 at 1107 

And, in United States v. Nixon, Nixon v. United States , 94 S.Ct. 

3090 (1974), the Court held 

To read Article II powers of the President 
as providing an absolute privilege as against 
a subpoena essential to enforcement of crimi¬ 
nal statutes, would upset the constitutional 
balance of 'a workable government' and grave¬ 
ly impair the role of the Courts under Article 
III. . . it is imperative to the function of 
courts that compulsory process be available 
for the production of eyidence needed either 
by the prosecution or by the defense. 94 
S.Ct. at 3107, 3108 

Thus, if the legitimate governmental interests embod 
ied in the privileges against disclosure of juvenile delinquency 
and confidential executive communications must give way to the 
demand for evidence in criminal proceedings, then in this case 
where the State can offer no legitimate interest of its own for 
withholding the evidence of its agent's corruption in the per¬ 
formance of his duties, the prosecution must fail. 

In t-his case, a policeman, who, the Supreme Court 

has said, 


is directly, immediately and entirely respon¬ 
sible to the city or state vhich is his employ¬ 
er. He owes his entire loyalty to it. He has 
no other 'client' or principal. He is a trust¬ 
ee of the public interest, bearing the burden 
of great and total responsibility to his public 
employer ... the policeman is either responsi- 
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ble to the State or to no one. Gardner v. 

Broderick, 392 U.S. 273, 277-278 [ 1967]), 

invoked a 5th Amendment privilege against giving evidence of his 
own corruption in the preformance of his official duties. This 
claim of privilege by this policeman, the representative of 
State action in the instant case, is a claim of 5th Amendment pri¬ 
vilege by the State of New York, and, as such, may not be recog¬ 
nized by the Courts to permit the State to cover-up and withhold 
evidence of its own wrongdoing. If the violation of an indivi¬ 
dual's Constitutional rights during his investigation and prose¬ 
cution for criminal acts can result in the exclusion of evidence 
and the voidance of the prosecution, and if the Courts are not to 
become party to cases made by the State on the basis of corrupt 
police practices, then the State cannot avail itself of a privi¬ 
lege which would effectively preclude judicial scrutiny of State 
corruption. This would apply especially in pre-trial suppression 
hearings where the very issue to be litigated is police violation 
of the law, where the search for truth is just as well served by 
full disclosure of the evidence as in a criminal trial and where, 
"disposition of the motion to suppress is as important as the 
trial itself since granting of the motion may require entry cf a 
judgment of acquittal for lack of other proof sufficient to con¬ 
vict." United States v. Clark , 475 F2d 240, 247 (2d Cir., 1973); 
United States v. Haymon , 342 U.S. 205 (1952); Snyder v. Ma s s £ 
chusetts , 291 U.S. 97, 106-107 (1934); cf., Goldberg v. Kelly, 

397 U.S. 254 (1969). 
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In addition to being the representative of the 
State action in this case, the policeman was the actual infor¬ 
mant, the person attesting to the facts of the search and sei¬ 
zure and its probable cause. And, as this Court has plainly 
held with respect to the informant's privilege in the context 
of the search and seizure hearing, 

This 'privilege' is not absolute, however, and 
occasionally the price of invoking it will be 
the dismissal of a case because of the inad- 
missability of evidence, the source of which 
is not subject to challenge due to the invo¬ 
cation of the 'privilege.' The 'privilege' 
must give way v/hen a challenge of the infor¬ 
mant is essential to the proper disposition 
of the case. The determination of the valid¬ 
ity of an arrest, search and seizure is essen¬ 
tial to such a disposition ... a reasonable 
opportunity for the appellant to challenge 
the reliability of the informant must be 
permitted on the motion to suppress, or no 
real judicial check would ever take place. 

Costello v. United States, 298 F2d 

997 10 l'-TO 2~ (2a'"CTrV' T9T2) 

See also United States v. Robinson , 325 F2d 391 (2d Cir. 1963); 
United States v. Fernandez , 506 F2d 1200 (2d Cir., 1974). 

The same resultant preclusion of challenge to the 
source of the evidence occurs in this case as in all the cases 
cited, regardless of the nature of the privilege invoked, be it 
national security or third party interests (Alderman, supra ), 
government regulations( United States v. Grayson , supra ), confi¬ 
dentiality of juvenile adjudications ( Davis v. Alaska , supra ), 
executive privilege ( United States v. Nixon, supra ), the infor¬ 
mant's privilege ( Costello v. United States , supra ), or, the Fifth 
Amendment privilege. Insistence on the privilege requires dis¬ 
missal of the case or, at least, exclusion of the challenged 
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evidence. United States v. Cardillo , 316 F2d 606 (2d Cir., 

1963) cert. den. 375 U.S. 822. Indeed, unlike the other pri¬ 
vileges discussed, when the Fifth Amendment privilege is invoked 
by the police agents and other governmental corporate representa¬ 
tives, the lack of any legitimate interest behind the government 
corporate entity's invocation of that privilege, shifts the weight 
of decision totally in favor of the citizen challenging the gov¬ 
ernmental action. Indeed, the Supreme Court has held that large 
corporate entities, among which the states are the largest, have 
no 5th Amendment privilege, and that their agents and representa¬ 
tives may not invoke the privilege with respect to their corpo-^ 
rate duties, regardless of consequent personal incrimination. 

'Individuals, when acting as members of a 
collective group, cannot be said to be ex¬ 
ercising their personal rights and duties 
nor to be entitled to their purely personal 
privileges. Rather they assume the rights, 
duties and privileges of the artificial en¬ 
tity or association of which they are agents 
or officers and they are bound by its obli¬ 
gations.' Since no artificial organization 
may utilize the personal privilege against 
compulsory self-incrimination, the Court 
(in United States v. White, 322 U.S. 694 
(1944)] found that it follows that an indi¬ 
vidual acting in his official capacity on 
behalf of the organization may likewise 
not take advantage of his persoanl privilege. 

... The framers of the constitutional guaran¬ 
tee against compulsory self-disclosure who 
were interested primarily in protecting indi 
vidual civil liberties, cannot be said to have 
intended the privilege to be available to pro¬ 
tect economic or other interests of such 
origanizations so as to nullify appropriate 
governmental regulation." Beilis v. United 
States, 94 S.Ct. 2179, 15 Cr.L. 3111, 3112- 
3113 (No. 73-190, decided May 28, 1974). 

We submit, then, that the State of New York, in the 
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person of its policeman, could not avail itself of the 5th Amend¬ 
ment privilege because it had none under the law and Constitution 
as interpreted by this Court, and that even if the policeman's 
invocation of the privilege was proper for his persoanl protec¬ 
tion,* the State has consequently deprived the defense of neces¬ 
sary and relevant information in its control and the conviction 
must be reversed.** Furthermore, the State, by initiating this 
prosecution ar.d presenting to the courts seized evidence and a 
search warrant arguably valid on its face, having, in effect, 
gone forward with a prima facie attestation to the legitimacy of 
its action, has waived any 5th Amendment privilege as to the facts 
and underlying circumstances of the search and seizure. Its insis¬ 
tence on the 5th Amendment, or the insistence of its agent-witness, 
requires that its prima facie attestation be stricken and the 
evidence suppressed. Rogers v. United States , 340 U.S. 367 (1951); 
United States v. Cardillo, supra . 


* On information and belief, the police officer may already have 

testified before the State Grand Jury about the events of the 

search and seizure, and the items he confiscated, and he certain¬ 
ly made a return on the warrant, possibly sworn, which resulted 
in a waiver of his privilege. Rogers v. United States , 340 U.S. 

367 (1951); United States v. Seewald , 450 F2d 1159, 1164 (2d Cir., 
1971) cert. den. 405 U.S. 978; United States ex rcl . £arthan_v. 
Sheniff , 330 F2d 100 (2d Cir., 1964) cert. den. 379 U.S.929. 

** If the People of the State of New York, who asked Donino not a 

single question, wanted to get at the truth they could have demandc 

Bonino sign a waiver of immunity at pain of losing his position 
(New York City Charter §1123; New York State Constitution, Art.I, 
§6; Gardner v. Broderick, 393 U.S. 273, 275-276 (1968), or the 
state couTd have granted him immunity from prosecution in service 
of the higher purpose of getting at the truth in the prosecution 
the state had initiated (C.P.L. §50.10-50.30). Instead, the state opposed re¬ 
vealing the truth by repeatedly objecting to defense counsel's questions of 
Bonino, even after Bonino secured an attorney, and by introducing no evidence 
of their own. 
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Contrary to the opinion of the Courts of New York 
State, the officer's refusal to answer questions about his sei¬ 
zure of evidence from appellants' homes, and about his disposition 
of that evidence, and his clear statement of intention to refuse 
to answer whether the statements in his affidavit were truthful, 
deprived appellants of the opportunity to adequately meet their 
burden of proving the perjury and misconduct of this officer, and 
of doing it through his bias, motives and incredibility as a 
witness in court at the hearing and in his affidavit. The defense 
had gone forth with the testimony of other witnesses who happened, 
as will usually be the case, to be the defendants in the case and 
whom the trial court chose outright and expressly to disbelieve 
(See its opinion aider the hearing, in Appellant's Appendix). 

The defense presented an attorney witness, an expert on gambling 
activities, who said the events could not have happened the way 
the officer said they happened, and whom the trial court disre¬ 
garded. It was conceded that there had been Knapp Commission 

a 

testimony about this officer and/Federal Grand Jury investigation 
at which he had taken the 5th Amendment. But, the officer him¬ 
self was the chief witness, especially since the trial court 
automatically discounted the evidence from the defendants. The 
defense had to call the chief witness, who was also their adver¬ 
sary and accuser, in a situation where the very issue to be 
determined was the veracity of this witness. In this sui generis 
circumstance ("In addition to the consideration that the interest 
of the United States in a criminal prosecution ... 'is not that 
it shall win a case, but that justice shall be done the 
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ordinary rule, based on considerations of fairness, does not 
place the burden upon a litigant of establishing facts peculiar¬ 
ly within the knowledge of his adversary." Campbell v. United 
States , 365 U.S. 85, 96 [I960), the State courts erroneously 
held to a narrow conception of the scope of the examination. 

The State courts ruled irrelevant questions designed to show mis¬ 
conduct directly related to the search warrant in question, 
misconduct and cheating which would, by any civilized standard of 
police conduct, make the witness unworthy of the office, let alone 
believable as a witness, misconduct that shocks the conscience by 
itself and to the extent that the courts amplify the miscarriage 
by ignoring it (cf., Rochin v. California , 342 U.S. 165 [1952]), 
and misconduct which, if true, required the officer to lie to his 
superiors about what he had seized, lie to the court on the return 
of the warrant, lie to the grand jury, and obviously lie to the 
trial court at the hearing, and misconduct, if true, that would 
clearly bear on his motives to falsify a search warrant to get at 
money and drugs which he had intention to steal. This was a hos¬ 
tile witness in the true sense of the term, and counsel, to be 
effective, had to be able to call him and examine and cross-exam¬ 
ine him to give the fact-finder a true picture of the man who 
signed the warrant affidavit and to delve behind the officer's 
mere reading of the affidavit as his testimony. 

The availability of the right to confront and 

to cross-examine those who give damaging 
testimony against the accused has never 
been held to depend on whether the witness 
was initially put on the stand by the accused 
or by the State. Chambers v. Mississippi , 
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410 U.S. 284, 297-298 (1973); See proposed 
Rules of Evidence 607. 

And the Supreme Court has held that veracity, bias 
and motives are an essential ingredient of the right to cross- 
examination and that the cross-examiner should be given great 
leeway in the exploration of that subject. Alford v. Unit ed 


States, 282 U.S. 687 (1931); Davis v. Alaska , supr a. Surely 
questions concerning the officer's prior bad acts connected 
specifically to the execution of the warrant he is alleged to 
have perjured, prior bad acts of perjury in this proceeding and 
/on a his 9 motives to falsify the affidavit were not outside the 
scope of the right of cross-examination. United States v. Hagget t, 
438 F2d 396 (2d Cir. 1971) cert. den. 402 U.S. 946. Nor were 
those questions irrelevant to the ultimate substantive issue of 
the suppression of the evidence, even if one assumes they were 
immaterial to the specific validity of probable cause in the affi¬ 
davit. Circuit Courts of Appeal have held recently that in cases 
of intentional misstatement of facts by a police affiant, regard¬ 
less of the materiality of the fact to the finding of probable 
cause, the warrant will be invalidated and the evidence seize 


z^i 
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ju^. 


suppressed: "if deliberate government perjury should ever be 
the court need not inquire as to the materiality of the perji 
The fullest deterrent sanctions of the exclusionary rule should 
be applied to such serious and deliberate government wrongdoing." 
United States v. Carmichael , 489 F2d 983, 989 (7th Cir., 1973); 
United States v. Thomas , 489 F2d 664 (5th Cir., 197 j); Lnited_ v. 
Gonzales, 488 F 2d 833 (2d Cir., 1973) 


( 


I 


The Supreme Court said in Davis v. Alaska, supra . 


A more particular attack on the witness' 
credibility is effected by means of cross- 
examination directed toward revealing pos¬ 
sible biases, prejudices, or ulterior 
motives of the witness as they may relate 
directly to issues or personalities in the 
case at hand. The partiality of a witness 
is subject to exploration at trial, and is 
'always relevant as discrediting the witness 
and affecting the weight of his testimony.' 

3A Wigmore Evidence §940, at 775 (CKadbourn 
rev. 1970). We have recognized that expo¬ 
sure of a witness' motivation in testifying 
is a proper and important function of the 
constitution. Greene v. McElroy, 360 U.S. 

474, 496 (1959). 94 S.Ct. 1105 at 1110 

The State Courts, in expressing their own disinterest 
in the answers to which the witness took the 5th Amendment, total¬ 
ly disregarded the possibility of "deliberate government wrong¬ 
doing," and appellants' right to cross-examination; the courts 
substituted their own prejudgment of the veracity of the witness 
before hearing all the facts that might bear on that judgment. 
Although we have argued that admission by the officer of the mis¬ 
conduct pursued in the unanswered questions would have required 
suppression as a matter of law, the cross-examiner's right to a 
reasonable lattitude to explore was also denied. Had admissions 
of the officer's illegal conduct been extracted in the examination 
in this case, there is no way to know exactly what effect this 


would have had on the rest of the witness' testimony or on the 
court's view of him. "To say that prejudice can be established 
only by showing that the cross-examination, if pursued, would 
necessarily have brought out facts tending to discredit the testi¬ 
mony in chief, is to deny a substantial right and withdraw one of 


t. 
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the safeguards essential to a fair trial." Alford v. United 

States , 282 U.S. 687, 692 (1931): 

Nor is it realistic to assume that the 
trial court's judgment as to the utility 
of material for impeachment or other legit¬ 
imate purposes, however conscientiously 
made, would exhaust the possibilities. In 
our adversary system, it is enough for 
judges to judge. The determination of what 
may be useful to the defense can properly 
and effectively be made only by an advocate. 
Dennis v. United States, 384 U.S. 855, 874- 
STTTTS^T- 

That the police officer's testimony concerning his 
theft of property from appellant's homes was not a collateral 
matter is illustrated by this Court's disposition of a similar 
collateral claim made by the government in United States v . 
Cardillo , supra . There, the defendants Harris and Karminsky 
were charged with transportation and receipt of stolen goods in 
interstate commerce. The main government witness, Friedman, 
testified that he loaned $5,000.00 to Harris to purchase the 
stolen goods; he refused on Fifth Amendment grounds to say pur¬ 
suant to cross-examination where he got the $5,000.00, except 
that he had borrowed it. At first glance it might seem, as the 
government argued, that this fact was irrelevant to Harris' 
guilt of the crimes charged. However, this Court held that 
because the loan to Friedman was part of the specific chain of 
events leading to Harris' guilty involvement, incredibility as 
to Friedman's source of the money might have impugned the rest 
of his testimony more directly related to Harris. 

This financial transaction was not collateral 
but directly related to Harris' participation 
in the conspiracy and to Friedman's being 
present on the various occasions as to which 




he testified against Harris and Kaminsky ... 
If the proof were sufficiently convincing to 
induce a belief that the loan had never been 
made, the court'c reaction to all of Fried¬ 
man s testimony might have been so adverse 
that it would have accepted no part thereof. 
Disclosure of a direct lie relating to the 
events testified to might have had far more 
influence on the court's ultimate decision 
than testimony merely establishing the unsa¬ 
vory character of the witness by admission 
of prior crimes ... The answers solicited 
might have established untruthfulness with 
respect to specific events of the crime 
charged ... that refusal to answer thwarts 
a fundamental right of the defendant to 
cross-examine his accusers. 

316 F2d at 613 


See also People v. Schneider , 36 N.Y.2d 708 (1975) relying on 
dissenting opinion at 44 A.D.2d 845. Thus, in the case at bar, 
the State of New York argues that the police officer's theft of 
property during the execution of the search warrant is irrelevant 
to whether or not he had probable cause to seek the warrant. 
Cardillo disposes of this contention and supports appellants’ 
position in this case that, as part of the same transaction, 
the events leading up to and including the seizures in question, 
the theft committed on the authority of the search warrant,im¬ 
pugns not only the officer's testimony at the hearing, but his 
motives for seeking the warrant in the first place, and finally 
the warrant itself. Disclosure of this theft, we submit, would 
have led any objective trier of fact to accept no part of the 
officer's sworn testimony, including the sworn testimony that 
constitutes his search warrant affidavit. 

Finally, it r.ust be noted that the police officer 
. asked if 

indicated he would take the 5th Amendment if/his affidavit were 
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truthful. 

Q. Were you questioned in the federal 
grand jury concerning the truth¬ 
fulness of the affidavit that you 
submitted in order to procure a 
search warrant in this case? 

A. As far as my recollection goes, I 
was not questioned on that. And 
if I was, I would have again in¬ 
voked my constitutional privileges 
(41). 

Thus, having once been put on notice by the witness 
that he intended to invoke the 5th Amendment as to that question 
before a judicial inquiry, the defense did not, as the State 
Courts would have it, fail in some duty to ask a question which 
they had every reason to believe would not be answered. Indeed, 
there is an affirmative duty on a trial examiner not to ask ques¬ 
tions which he knows will elicit the invocation of the 5th Amend¬ 
ment privilege against self-incrimination. Bowles v. United 
States, 439 F2d 536 (D.C.Cir., 1970) cert. den. 401 U.S. 995. 

In any case, the defense was entitled to the evidence contained 
in the answers to the questions they did pose. Since the Sta't-e 
deprived the defense of that evidence which, as we have argued, 
could have itself required suppression as a matter of law or, 
at least, severely damaged the credibility of the witness and 
led to other admissions by him, the State is not absolved of its 
due process obligation simply because the defense did not ask 
other questions following the State's refusal to cooperate. 

Since the State of New York chose to stand on the privilege the 
conviction should be nullified as the result of Constitutional 
rights deprivations. In the alternative, a hearing should be 




ordered by this Court at which time the officer would be 
directed to answer the questions. Since the Courts of New 
York State, both the Supreme Court and the Appellate Division, 
have already concluded that the answers to the questions would 
not be considered relevant by them to the suppression of the 
evidence seized by the officer, even if the answers were admis¬ 
sions of his own larceny, corruption and prejury in this case, 
a full and fair hearing there was and is impossible. In the 
event a hearing is ordered by this Court, and the police officer 
continues to refuse to answer, the conviction should be vacated 

and appellants released from custody. 

At the very least, this case should be remanded to 

the District Court to a different Judge for an adequate determi¬ 
nation of these issues with a full and fairly developed record 
for this Court's possible review. It is clear from the non¬ 
opinions literally "handed" down by the Judge below, that no con¬ 
sideration was given to appellants' petition. The Judge was either 
unwilling or unable to do so. His goal was apparently to find 
against appellants with the least amount of effort. First he 
tried to pass off the case using overruled precedent, despite 
counsel's exposition of the existing law. Second, he wrote out 
the Appellate Division opinion and "accordingly" denied ue peti¬ 
tion. This was an abdication, not a decision. Under Brown_v. 
A1 i en> 344 U.S. 443 (1953), the federal habeas judge must inde¬ 
pendently apply the correct constitutional standard to the his¬ 
torical" facts underlying the constitutional claim. See also 


Townsend v. Sain , 372 U.S. 293 (1963). Since the Judge only 
adopted the State application of constitutional standards, 
such as it was, the case should be remanded to a different 
Judge who will fulfill his constitutional and statutory func 
tion. 
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POINT II 


THE FACTS PRESENTED BY THE OFFICER 
IN HIS AFFIDAVIT CONTAINED INSUF¬ 
FICIENT PROBABLE CAUSE UPON WHICH 
A SEARCH WARRANT COULD ISS'JE. 


It is clear and well established law that in order 
for a search warrant to issue, the underlying affidavit must 
provide a sufficient basis for a finding of probable cause. 
Anguilar v. Texas , 378 U.S. 108. The good faith of the police 
officer is net enough when the information is too subjective or 
conclusory. Beck v. Ohio . 379 U.S. 89. The observations must 
objectively constitute probable cause before a warrant may issue, 
Spinelli v. United States , 393 U.S. 410, and suspect activity, 
no matter how reasonable the officer's belief, does not amount 
to probable cause under the 4th Amendment. Sibron v. New York , 

392 U.S. 40. 

The officer's statements are required to be of such 
objective detail that a magistrate may independently make a 
judicial determination of the existence (or non-existence) of 
probable cause. Draper v. United States , 358 U.S. 307. 

Upon an examination of the facts as presented to the 

the 

Court by the officer, we can conclude no more than/following: 

a) With regard to the St. Albans premises, 

Sims was seen to leave and return to his residence on three con¬ 
secutive days. On one of those days, numerous unknown males were 
seen to come to his door and give him brown envelopes. 



b) With regard to the Jamaica premises, on 
three consecutive days, Sims was seen being driver to this house 
and remaining there for a period of hours. On the first occasion, 
he left and returned to his own home (the St. Albans premises) 
with a brown paper bag. The unknown callers at St. Albans were 
not held out to have been gamblers, nor was there any hint of 
additional facts supplied by an informant. 

The officer concluded that the various brown enve¬ 
lopes delivered to the Sims home by numerous unknown males were 
like those commonly used by policy collectors, but indicated 
no identifying marks, or anything that would characterize or 
distinguish them from any other brown envelope. In short, the 
factual basis for this conclusion was not spelled out in the 
warrant. He reported no overheard conversations between Sims 
and these other unknown males and no passing of money or any¬ 
thing other than these equivocal envelopes. 

Sims was ’known" to the officer to be involved in 
policy operations. This conclusion is buttressed only by the 
fact that the officer reported that he had been arrested for 
these charges in the past. There is no mention made of any 
convictions emanating from these claimed arrests.* 

*The facts upon which the officer draws his conclusions that 
Stanley Sims has a listing of gambling arrests are not specified 
in the affidavit: a) the affidavit does not state that he per¬ 
sonally made the arrests; b) the affidavit does not state that 
he spoke to any arresting officer. 
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The statement that Sims was a known gambler is a 
"bald and unilluminating assertion of suspicion [that] is 
entitled to no weight." Spinelli v. United States . 393 U.S. 410, 

414 (1969). 

The underlying affidavit is virtually barren of any 
facts from which the magistrate could independently conclude 
that there was any form of contraband in the brown paper bag 
carried out of the Jamaica premises, or in the brown envelope 
allegedly delivered to the St. Albans premises. 

The sole basis for suspicion of the Jamaica premises 
was this innocuous brown paper bag and Sims' visits for a few 
hours on three successive days, prior to his return home and the 
coming of various unknown males to his door with "brown envelopes". 
It cannot be suggested that these brown envelopes or paper bags 
give rise to sufficient probable cause for the issuance of a 
warrant to search either premises. 

In a similar situation, discussing the common use of 
brown envelopes to transport marijuana, the Court of Appeals, per 
Keating, J., held that: 


The argument is defective because the 
envelopes could have contained any number 
of non-contraband items. This is in 
sharp contrast to the translucent glass- 
ine envelope which has come to be accept¬ 
ed as the tell-tale sign of heroin. 

Still even in the case of the glassine 
envelope it has never been held that mere 
passing of such envelope established 
probable cause. We conclude, therefore, 
that the testimony concerning the use 
of these common envelopes for marijuana 
does not raise the level of inference 
from suspicion to probable cause. 

* * * * 



Thus, where a layman would see ab¬ 
solutely nothing suspicious about 
the envelopes and the events preced¬ 
ing the arrest, the officer was 
surely entitled to use his expertise 
to the contrary. It does not follow, 
however, that the officer is entitled 
to draw the inference of criminality 
when others, pjssessed of the same 
special knowleJjC or expertise, would 
not. People v. Corrado, 22 N.Y.2d 
308, 313-314 (196?71 

In determining the reasonableness of a search and 
seizure, due weight must be accorded to the specific reasonable 
inferences which a police officer is entitled to draw from the 
objective facts or the lack of them. Terry v. Ohio^ 392 U.S. 1, 

?\ (1968); People v. Merola , 30 A.D.2d 963 (2d Dept., 1968). 

Even if it were to be assumed that the affidavit states 
sufficient facts to authorize the issuance of a search warrant 
for one of the premises mentioned, if the affidavit is insufficient 
to the other, it is insufficient as to both. People v. Rainey, 

14 N.Y.2d 35, 37 (1968); People v. Lawrence , 31 A.D.2d 712,714 
(3rd Dept., 1968); United States v. Hinton , 219 F2d 324. 

Even if the Court concludes that these "brown envelopes" 
gave rise to sufficient probable cause to believe that Sims was 
involved in gambling activities, there is nothing to indicate that 
the automobile or the Cameron premises in Jamaica, also mentioned 
in the warrant, were in any way involved in any illegal activities. 

Sims was never seen to transport these suspicious 
"brown envelopes" in the automobile, or in an/ way deliver them to 
the Cameron premises. In fact, according to the police observations, 
the brown envelopes were not in Sims' possession until after he 
returned from Cameron's home. The only thing Sims was ever seen 
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to transport from the Cameron residence was a common brown paper 
bag. Certainly, even if it is held that a brown envelope has 
infamous connotation, the transportation of a common ordinary 
shopping bag can be held to be nothing more than total equivocal 
conduct. 


However, since the activity as observed by the affiant 
is just as consistent with innocent conduct as criminal conduct, 
the warrant in this case should have been contraverted, and the 
evidence seized as a result suppressed. Spinelli v. United States , 
supra ; United States v. DiRe , 332 U.S. 581 (1948); United States v. 
Viale , 312 F2d 595 (2d Cir., 1963) cert. den. 373 U.S. 903; Perry v. 
United States , 336 F2d 748 (D.C.Cir., 1964); Mangaser v. United 
States , 335 F2d 971 (9th Cir., 1964). 

As the Court of Appeals of New York has recently stated; 

Although the observed acts of the defendant 
and the suspected narcotic addict were not 
inconsistent with a culpable narcotics trans¬ 
action, they were also susceptible of many 
innocent interpretations, even between persons 
with a narcotics background. The behavior, at 
most 'equivocal ans suspicious', was not sup¬ 
plemented by any additional bahavior raising 
'the level of inference from suspicion to 
probable cause.' (See People v. Corrado, 22 N,Y. 

2d 308, 311, 313.) 

Thus, for example only, there was no recurring 
pattern of conduct sufficient to negate inferen¬ 
ces of innocent activity. (cf. People v. Smith, 

21 N.Y.2d 698; People v. Valentine, 17 N.Y.2d 
128, 132); no overheard conversations between the 
suspects that might clarify the cts observed 
(cf. People v. Cohen, 23 N.Y.2d 674, 695), no 
flight at the approach of the officer (cf. People 
v. White, 16 N.Y.2d 270), and no misstatements 
whe; questioned about observed activity (People v. 
Brady, 16 N.Y.2d 186). 

The logic? and practical problem is that even 
accepting ungrudgingly, as one should, the police 
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officer's expertness in detecting a pattern 
of conduct characteristic of a particular 
criminal activity, the detected pattern, 
being only the superficial part of a sequence, 
does not provide cause for arrest if the same 
sketchy pattern occurs just as frequently or 
more frequently in innocent transactions. 

The point is that the pattern is equivocal 
and is neither uniquely associated with cri¬ 
minal conduct, and unless it is there is no 
probable cause. People v. Brown , 124 N.Y. 2d 
421, 423-424 (1969). See also Feople v. Malin- 
sky , 15 N.Y.2d 86 (1965) . 

It goes without saying that any pattern of conduct 
observed and noted by affiant with regard to the St. Albans 
premises was equivocal at best, and nothing at all could possi¬ 
bly be said to have transpired of a criminal nature in the auto¬ 
mobile or at Jamaica. 

In Spinelli v. United States , 393 U.S. 410, the affi¬ 
davit stated that the FBI had observed the defendant's movements 
for five days, and that on four of these days he had been seen 
to park his car at some time 3:30 and 4:45 P.M. in a parking 
lot of an apartment house, and on one particular day he was seen 
to enter a particular apartment. The FBI checked with the tele¬ 
phone company and established that the apartment had two tele¬ 
phones. The affidavit also stated that Spinelli was known to 
the FBI agent and to Federal law enforcement agents to be a book¬ 
maker, an associate of bookmakers, a gambler, and an associate 
of gamblers. These facts alone, the Supreme Court said, signi¬ 
fied nothing in the way of probable cause. 

The Supreme Court added that there is nothing unusual 
about having two phones in an apartment and there was no abnormal 
activity observed when Spinelli went to the apartment. An 
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unusual number of telephones might have been of significance as 
would the appearance of a number of convicted gamblers at the 
premises. Finally, the fact that Spinelli was "known as a 
gambler" was of no help. The undescribed suspicions about a 
person's reputation "may [not] be used to give additional weight 
to allegations that would otherwise be insufficient (393 U.S. 
418-419, supra ). It followed, therefore, that the Magistrate 
was not authorized to issue a search warrant on that affidavit. 
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POINT III 


THE ABOVE QUESTIONS HAVING BEEN PRESENTED 
TO THE COURTS OF NEW YORK STATE AND APPEL¬ 
LANTS CONTENTION HAVING BEEN REJECTED, 

AND THERE BEING NO PRESENTLY AVAILABLE 
STATE PROCEDURE BY WHICH TO SEEK FURTHER 
RELIEF, APPELLANTS' HAVE EXHAUSTED STATE 

REMEDIES. 


As is apparent from reading of the brief submitted 
by appellants in the Appellate Division of the State of New 
York* and from a reading of the opinions of the Supreme Court 
of the State of New York, Queens County, and the Appellate Divi¬ 
sion,** the State of New York was presented with the substance 
of the allegations of Constitutional righrs deprivations set out 
and analyzed in Points I and II, supra. The Court of Appeals of 
the State of New York, presented with the same arguments, refused 
to grant leave to review the decision of the intermediate appel¬ 
late court, thereby ending the State appellate process. Any 
opportunity for post-conviction collateral relief was also 


thereby foreclosed. 


The court must deny a motion to vacate a 
judgment when: The ground or issue raised 
upon the motion was previously determined 
on the merits upon an appeal from the 


** 25 SfJS opinions^re^appended? 4 *" 
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judgment ...; or although sufficient facts 
appear on the record of the proceedings 
underlying the judgment to have permitted, 
upon appeal from such judgment, adequate 
review of the ground or issue raised upon 
the motion, no such appellate review or 
determination occurred owing ... to [the 
defendant's] unjustifiable failure to raise 
such ground or issue upon an appeal actual- 
ly perfected by him •••" N.Y.C.P«L« §440«10 
(2) (a) , (c) . 

In addition to the point on the absence of probable 
cause, the substance of appellants' argument in the State courts 
was that they were deprived of a fair hearing by the State, 
through its recalcitrant police-agent who refused evidence on 
the ground of personal 5th Amendment privilege, and that because 
this was a police-agent of the State who was invoking the privi¬ 
lege and depriving appellants of the very evidence necessary to 
meeting their burden on the hearing, that burden ought to have 
been held to have been met, i.e., since the police officer had 
custody, in his testimony, of the crucial evidence on the issue 
of his own perjury, and declined to give it, either his perjury 
must held to have been established, or, at least, the defendants 
could not be faulted for failing to produce this evidence, and 
their motion had to succeed. Although not each Constitutional 
deprivation resulting from the courts' failure to uphold these 
arguments was specifically listed, "'the ultimate question for 
disposition', ... will be the same despite variations in the 
legal theory ... urged in its support." Picard v. Connor, 404 
U.S. 270, 277 (1971). Indeed, the New York Courts rejected all 
possible Constitutional arguments when they held that the testi¬ 
monial evidence sought from, and withheld by, the police officer 


r 




was totally irrelevant to the issues on the hearing, even if 

the answers were admissions to larceny, corruption, and false 

statements to his superiors and in the return on the warrant, 

all directly related to the search and seizure in this case. 

Even assuming, arguendo, that proof had 
been adduced of criminal acts of the police 
officer during or subsequent to the making 
of the affidavit, the conslusion that the 
affidavit was perjurious would be without 
foundation. (Opinion of the Supreme Court, 
Queens County, See Appendix). 

No one can hold a brief for a police officer 
who, in a judicial inquiry, refuses to answer 
questions about the performance of his duties 
on the ground that his answers might be incri¬ 
mination. However, as Mr. Justice Brennan 
pointed out. all of the police officer s re¬ 
fusals to answer dealt with occurrences which 
took Diace after the seizure under the warrant; 
none of the5T3i^lt with the tr uthfulness of_ 

the - aTfTdavTt^u£on~whTch^The^warranF^wasob- 

taTnecT The record is crystal clear that he 
was examined in great detail about the contents 
of his affidavit and answered every question 
asked him with respect to that. Peo£le_v. 
Cameron , supra . (Emphasis the Court s) 

Thus, any assertion that appellants failed to fairly 
and substantially present their claims to the State courts is 
without foundation. Even if such an assertion be accepted, how¬ 
ever, there are no presently available State remedies for the 
presentation or re-presentation of those claims, according to 
C.P.L. §440.10 (2) (c), supra , which precludes post-conviction 

remedy for claims which could have been, but were not, presented 
on direct appeal. In such a situation, this Court, applying the 
plain meaning of 28 U.S.C. §2254 (b)*, has held that a pe^tion 

*« An application for a writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted unless it 
(See next page) 
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for federal habeas corpus relief will be entertained. 

The substantive facts, however, were called 
to the attention of the state trial court and 
the issue was raised there though perhaps not 
as precisely as it was subsequently on appeal. 
On review the Appellate Division has the duty 
of reviewing the appellate record in determin¬ 
ing whether errors had been preserved so as to 
warrant reversal 'upon the facts' or 'in the 
interest of justice,' see N.Y.C.P.L. §470.15, 
and the question was raised in the brief there, 

... Where the record shows that a state pri¬ 
soner has raised an issue on appeal, then a 
proper exhaustion of state remedies has taken 
place, irrespective of whether an appellate 
opinion has been written indicating this fact 
... Moreover, no state collateral remedy would 
be available in the event he were held not to 
have raised the question on appeal since under 
the New York Criminal Procedure Law, 8440.10 
subd. 2(c), a motion to vacate a judgment must 
be denied where sufficient facts appear in the 
record to have permitted adequate appellate 
review of an issue where the issue was not 
raised on appeal. United, 

Leeson v. Damon, 496 F2d 71&, 720-721 (Sd Cn. , 

1974) ."*■* 


appears that the applicant has exhausted the remedies available 
in the courts of the State, or that there is either an absence 
of available State corrective process or the existence of cir¬ 
cumstances rendering such process ineffective to protect the 
rights of the prisoner." 

** Furthermore, there is no deliberate by-pass of state procedures 
in "the inadvertent failure to raise a constitutional claim at 
the appropriate juncture," Frazier v. Robert s, 441 F2d 1224, 

1230 (8th Cir., 1971), or in a situation where counsel, not the 
petitioners themselves "simply overlooked" a possible Constitu¬ 
tional ground for reversal, United s t ate ^„f^, ^ eI • , Van( ^ erh ° i " i , 
v. LaVallee, 417 F2d 411, 413 (2d Cir., 19b9)(en banc), especial 
iy where t here is no evidence in the record to support any accu¬ 
sation of a trial or appellate strategy of avoidance which back 
fired." Henry v. Mississipp i, 379 U.S. 443 (1965). 



CONCLUSION 


FOR THE ABOVE STATED REASONS, THE ORDERS 
OF THE DISTRICT COURT SHOULD BE REVERSED 
AND WRITS OF HABEAS CORPUS SHOULD ISSUE 
COMMANDING APPELLANTS' RELEASE FROM STATE 
CUSTODY AND THE VACATUR OF THEIR CONVIC¬ 
TIONS, OR, IN THE ALTERNATIVE, THE CASE 
SHOULD BE REMANDED TO A DIFFERENT DISTRICT 
JUDGE FOR A FULL AND FAIR SUPPRESSION HEAR¬ 
ING ^»R FOR A PROPER ADJUDICATION OF THE 
PETITION. 


Respectfully submitted, 

DILLER & SCHMUKLER 
Attorneys for Appellants 
299 Broadway 

New York, New York 10007 
(212) 349-5554 


LAWRENCE STERN 
11 Monroe Place 
Brooklyn, New York 
(212) 875-4304 
Of Counsel 
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SEARCH WARRANT AFFIDAVIT 


(Officer Bonino) 




jV* % . * 

-Mr.w 

v ' 


^ ^ — “H, *. 

Kin«(Xl. . / 
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C» iiinnl Court of the Gty of Nevr York,. • 

r-i 0n« a ..._ T c—.w --- £ 


. .... • f 

»•* * Stat« oi New York \ 

£*.•!; CouotJ Of / 

}.->v patrolman Luaido Bool no, Shield 751A>, 16tL Division 


^in| duly iwora, deposes ind i»yt I l • 

l. lull Folios Of floor- aoslgned to rielnolothea Duty in the 16th D1 vial on 

... ■ • 

•Eaoed on my knowledge and expcrlonoe oo a plainclothes o ‘0»r assigned 

to gambling investigations, Z mod*) tM loving invar* * Mon and 

observational On Tuesday, key 10, 17/L, »- Q bou~ 1110 Laura, while oa 
patrol and in the’ area of my aonlgncd Looatlon Prone to Putlioloralo , • 

Violations, I did observe said Stanley Sinn, A Znorn Canbler, knovn to 
se to be involved in illegal Polioy operation*, leave hlo residence 
197-01 116th Avenue, St. Albans, !low York, and enter n 1970 Plymouth, 
license P7.6368(TIY). Seatod behind tho vrheol of tho Plynouth woo an 
unknown kale Wocro, After Stanley aims entered, the driver pullod out 
froa the ourb and drove cald vehlole tower*n Janaioa, Hew York. I followed * 
said vehiolo to 14>40 New York Boulevard, -ocaioa, new York. Unknown 
tale IJegro parked uaid vehlole infront of 145-40 now York Houle void and 
both he &&1 Stanley Sims departed from said vehlole end entered sold 
premises. I kept 145-40 New York Boulevard under observation fron 
approxim tely 1130 hours to 1030 hours. During this period of tine, 
epproxicately a Lx unknown male negroa entered premises end and reoulned 
therein. It approximately 1430 hours, Stanley Sinn and tho unknown malt 
driver of above vehlole departed froa promises, proaeeded to vehlole 
■entered some end they drove av;ay, Z followed said vehicle to Stanley 
Sims' reeldenoe. Driver of vehlols parked oaid vehlole and both he end 
Sims got odt of vehlole and entered Sims' resldenoe. I observed that 
Sims was oarrylng a large paper bag when he departed froa the proaloea 
145-40 New York Blvd., and whon he entered hie ;:esldonoe, he was oarrylng 
the name paper bag. I kept Sims' rooidonoe ui-dnr observation from 1x55 
to 1530 hours, and during this parlod of time, Z observed numerous unknown 
' males approaob premises, knook on the front door and door was answered . ! 
by Stanley Sims. Arter a short conversation with Sima, eaoh of these 
unknown Ltaleo handed him brown envelopes (envelopoo of the kind whioh art 
used by polioy oolleotors), and departed froa tho area. 

On Wednesday, Lay 19, 1971, at 1115 hours, Z wont to Stanly Sims residence . 
end at approximately 1125 hours, Stanley Sima doparted from his reeldenoe, 
walked to the curb where the above 1970 Plymouth, ?Z6368(NY) won parked, 

The some unknown kale Negro was seated behind the wheel of said Vehicle. 

A W .*« tb. toc^ .oltoM. Won^eal.^eVP^.N^^hl^.^-V. * 


*• >t 
»• f*. 


.I,* 
. • • 
r 


•; . 
X . • . 


krtc tkot ouch property 


uA emr U loW ki th* po mwi c. ti 


. me it prcmiica 

. WHEREFORE, I rup^rtfully requeot thot ihe court Uoue a wtnrnal and order of tdxurt, to Ow lon« 

.uthoruuux tho ocortfc 0f * 

;. : J- ggrzn re.i-reV*:'* w 







». i hate iwoiinauon oaseo u|».u pAQ2 2* 

Slno enterod caid vehicle and both ha and the unknown k'ala nogro drove y 
' towardo Jamaica, I kept said unknown L'.olo and Stanley Sins under 
observation from 112$ to 1545 houra on thlo date and thoy both ropeatod 
• the operation of the first day tc the letter* « 

Co Thursday, Vay 20, 1971, at 1131 houro, I again went to Stanley Nino 
recldanoo and at approxiuntcly 1145 > : 'uro, Stanley oirh departed froa hid 
roeidonoe, walked to the curb v;hora tho oame 1970 Plynouth vao parked, 
with tho sane unknown L!ale Negro seated behind the wheel of said vchlole, 
...gain Sins entered vebiole and both he and the unknown Nolo drove toward* 
Jamaica, Now York* I kept said unknown Kale and Stanley Slno under 
observation froa 1145 to 1500 houra and again they repeated the operation 
of the firot day to tha lettor* 

a oheok with the ).*otor Vohlolo Euroau, dlscloaos that said vehlole Is 
registered to Oooar Thomas at 18-27 201st Street, uusons, New York and 
calls for a 1970 Creea Tlynout^, Lloenno PZ 6368 , 

Stanley Sins la knows to tha New York City Polloa Department undor 
f.aovrn Canblor Serial RUnber 4993, D224458 and has a raoord of 15 arrests 
for Tolloy Yiolatione cost of waioh are for Controller of a r61ley 
Operation.* 

’In c7 opinion as an export qualified by tb) Courts on Polloy, cy 
Investigation sod observations load so to bollove that the above dosorlbed 
Stanley Sins and tho *Joha Eoo« Wale Negro (driver of 1970 Plymouth), 
aro reooi~iug sod aooopting wagers oa Polio/ inside the afcrcaeattoaed 
• Prexalsee* " . 



3. Baaed updn the foregoing reliable information and upon my peraonal knowledge there U probable ceuae to 

beiirre that iuth propert)!7aaalyi written reoorde of wagers on J'utual iiaoe Ilorse 
Polloy nuabere and other paraphernalia conoonly usod in illegal Polloy* a 
possessed and/or oonqeoled in violation of 225.05 of the P^.wl Lav?-. 

and may be found in the posaeision of ... . _ _ . .... . / 

Stanley uino and or r aohn Doe” (I'ale, Negro) " 
drlvor of 1970 Plynouth* 

or •* pranitt* 197-01 116th Avopuo, 145-40 New York Boulevard and/or 

WHEREFORE.^respect hill y^rrqurit ‘th^fte «?u°rt *nd order of aeiaure. in the fan* 

annexed, authorizing the March ofperBOns, prealflOS and Vehlole above, 

and directing that If »uch property or evidence or any part thereof be found that it be aeiied aad brought before the 
court; together with »ud> other end further relief that the court may deem proper. 

No previous application hi IhU matter hu been mad. In thU or any other court or to any other Judge, justice 
or magistrate. ” — - - , 

:io 


,'vt 

T.i 


Sworn to before me 

U»7 21, 1971 


*;/*• ». 
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SUPREME COURT, QUEENS COUNTY 
CRIMINAL TERM, PART XII 


THE PEOPLE OF THE STATE OF NEW YORK 
-against- 

EDITH CAMERON, STANLEY SIMS, 

KENNETH DAVIS, ROBERT WILLIAMS, 
MARVIN CAMERON, 


BY: WILLIAM C. BRENNAN,J. 

DATED: January 26, 1972 

Ind.No. 2115/71 
2116/71 


Defendants. 


This is a motion for an order directing that a hearing be 
held to controvert a search warrant and suppress the evidence. 

A prior motion for the same relief was granted by Mr. 
Justice Albert H. Bosch to the extent that a hearing was 
ordered to be held immediately prior to trial. Defendants then 
waived the hearing. On this application, their attorney states 
that no factual questions were raised, oral argument was heard 
and memorandum submitted on legal issues only, that for purposes 
of that argument it was assumed, and not conceded, that the facts 
in the affidavit upon which the warrant was issued were true. 

Mr. Justice Frank O'Connor, by decision dated November 30, 1971, 
denied the motion to suppress. 

Defendant's attorney now on the instant application states 
that it has come to his attention that as a result of testimony 
before the Knapp Commission by Patrolman Phillips, a Federal 
Grand Jury has been convened to exmanine questions specifically 
related to the conduct of the arresting officers in this case, 


and that upon information and belief, all the officers in this 




in this case refused to testify before the Grand Jury on the 
basis of the possibility of self incrimination, and further 
upon information and belief, the affidavit upon which the 
warrant was issued contained perjured testimony. The attorney 
does not say in what respect he claims the testimony is perjured 
or give any facts. 

In his affidavit and in opposition, Assistant District 
Attorney Cornelius J. O'Brien states that he telephoned Assistant 
United States Attorney Edward M. Shaw at his office in the 
United States Court house, Southern District of New York and 
that Mr. Shaw told him that while it is true that two police 
officers connected with this case were called before a Grand 
Jury, the testimony sought had nothing whatsoever to do with 
their conduct in the case before this Court. Mr. O'Brien states 
further that the Queens District Attorney's office has received 
no information concerning appearances by any of the police who 
participated in this case before any other Grand Jury. 

The defendants and their attorney know best whether or not 
there was any perjury in the affidavit in support of the applica¬ 
tion for the warrant. Nevertheless, the affidavit in support 
of this application is not only barren of facts with respect there¬ 
to but also entirely lacking reference to any one or more respects 
in which it is claimed the affidavit of the officer, on the 
application for the warrant, is perjurious. This Court is not 
determining whether or not any inferences of the truth of its 
contents may be drawn from the waiver of the hearing. Defendants' 
failure to state any facts in support of this application, as 
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distinguished from general unsupported statements, which are 
contradicted by the District Attorney compels denial. 

The motion is in all respects denied. 

Order entered accordingly. 

The Clerk of the Court is directed to mail a copy of 
the decision and order to the attorney for the defendants. 


/s/ WILLIAM C. BRENNAN 


J.S.C. 



OPINION OF APPELLATE DIVISION 

40 A.D.2d 1035 



THE PEOPLE OP THE STATE OF NEW YORX, Respondent, V. 
EDITH M. CAMERON, STANLEY T. SIMS, KENNETH DAVIS, R03ERT S. 
WILLIAMS, MARVIN CAMERON, and JENNIE SIMS, Appcllanto.— 

Appeal from cix judgments of tho Supreme Court, Queeno 
County, all rendered May IS, 1972 (ono ao to each defendant)# 
convicting them of criminal possession of a dangerous drug 
(in varying degrees) etc., upon guilty pleas and i.-posing 
sentences. The appeal brings up for review two ordcro of tho 
same court, dated November 30, 1971 and January 25, 1972, 
which, respectively, denied their two successive motions to 
suppress evidence. Cases of tho six defendants remitted to 

• 

the Criminal Term for a hearing and a new determination on 

defendants' motion to suppress evidence on the ground that 

statements contained in the affidavit upon which the search 

warrants were issued were perjurious. In the interim,'the . 

appeals will be held in abeyance. On May 21, 1971 three 

search warrants were issued and executed upon a affidavit 
# 

by a police officer w/iich described certain activities of 
defendant Stanley Sims observed during three periods of sur¬ 
veillance and which alleged that a policy operation was being- 
conducted. Defendants moved to controvert the warrants and 
to suppress the evidence seized. The right to a hearing was 
waived and the motion was argued solely on the ground of tho 
legal sufficiency of the underlying affidavit. The motion was 
. denied by order of November 30, 1971. In our opinion, the 
Criminal Term properly found that tho statements contained in 


the affidavit made a sufficient showing of probable cause 
to justify the issuance of the warrant (People v. Smith, 

21 NY 2d 698; People v. Valentine, 17 NY 2d 123; People v. 
Meyers, 38 AD 2d 484; People v. White, 16 NY 2d 270; 

United States v. Vontresca, 380 US 102, 108-112). Defend¬ 
ants subsequently moved to suppress the cvidnece seized 
on the ground that the affidavit contained perjured testimony 
and requested a hearing on that issue. The motion was sup¬ 
ported by an affirmation by defense counsel stating, upon 
information and belief, that as a result of testimony given 
before the Knapp Commission a Federal Grand Jury had been 
convened to inquire into the conduct of the arresting 
officers in this case; that the officers had refused to 
testify on the ground of self—incrimination; and that the 
affidavit upon which the warrant had been issued contained 
perjured testimony. In opposition, the People stated that 
the United States Attorney's Office had informed them that 
although officers involved in this case had been called 
before a Grand Jury, the testimony sought had nothing to do 
with their conduct in this case. The motion was denied by 
order of January 25, 1972. In our opinion, a hearing should 
have been granted upon defendants' allegations of perjury. 

A search warrant may be attacked on the grounds of perjury 
ir. the underlying affidavit (People v. Alfinito, 16 NY 2d 181). 
Defendants' allegations with respect to the proceedings before 
‘the Knapp Commission and the subsequent Grand Jury proceedings 
were not conclusively refuted by the Pcoplo. However tenuous 





tho groundo in support thereof, the cpcctcr of police 
corruption woo raised here and juotico required a hearing 
*t' which the facts could Lc fully aired. VJo note that 
upon the hearing ordered herein the burden of proof will 
be on defondanto and any fair doubt arioir.g fron tho 
testinony at tho hearing iu to be resolved in favor of tho 
warrant (People v. Alfinito, supra, p. 18G)* Shapiro, 
Acting PuJ., Culotta, Chriot, Drennon, and Donianiin, JJ., 


concur* 
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SUPREME COURT, QUEENS COUNTY 
CRIMINAL TERM, PART XII 


X 


THE PEOPLE OF THE STATE OF NEW YORX 

t 

-against* 

i 

JENNIE SIMS 

t 

and 

i 

EDITH CAMERON, ot al. 

I 

Defendants. 


DY WILLIAM C. D REN NAN, J. 

DATED Auguot 14, 1973 

Ind. No. 211C/71 (Sima) 

2115/71 (Cameron 
ot al) 


x 


On appeal from six judgments of this Court all 

rendered May 15, 1972 (one as to each defendant) convicting them 

of criminal possession of a dangerous drug upon guilty pleas, 

the Appellate Division rendered its decision on December 29, 

1972 ( People v. Cameron ct al , 40 A D 2d 1034). With respect 

to two orders of this Court denying successive motions to 

suppress evidence, the eases were remanded to this Court for ^ 

• • 

hearing and a new determination on defendants' motion to suppress 
evidence on the grounds that statements contained in the 
affidavit upon which the search warrants were issued were 
perjurious. 

In question were three search warrants issued and 
executed on May 21, 1971, upon an affidavit executed by police 
officer Lucido Bonino which described certain activities of 
defendant Stanley Sims oboerved during three periods of 
surveillance and which alleged that a policy operation was being 
conducted. On defendants*, motion to controvort the warrants 
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and to suppress the evidence seized, the right to a hearing 

* 

was waived and the motion was argued solely on the grounds of 
legal sufficiency of the underlying affidavit. The Appellate 
Division has upheld tho finding of a sufficient showing of 
probable cause to justify the issuance of the warrants. 

A subsequent motion was made to suppress the seized 
evidence on the grounds that the affidavit contained perjured 
testimony and requesting a hearing on that issue. In support 
of such motion, defendants' counsel in his affirmation stated, 
upon information and belief, that as a result of testimony 
given before the Knapp Commission a Federal grand jury had been 
convened to inquire into the conduct of the arresting officer 
in this case, that the officer had refused to testify on the 
grounds of self-incrimination and that the affidavit upon which 
the warrants had been issued contained perjured testimony. In 
opposition, the People stated that the United StateB Attorney's 
office had informed thgm that although the officers involved had 
been called before the Grand Jury, the testimony sought had 
nothing to do with their conduct in this case. The motion was 
denied in this Court by order dated January 25, 1972. 


In its decision the Appellate Division stated: 

"In our opinion, a hearing should have been granted 
upon defendants' allegations of perjury. A search 
warrant may be attached on the grounds of perjury 
in the underlying affidavit (People v. Alfinito, 16 
N Y 2d 181). Defendants' allegations with respect 
to the proceedings before the Knapp Commission and 
the subsequent grand jury proceedings were not 
conclusively refuted by the People. However tenuous 
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the grounds in support thereof# the specter of 
police corruption was raised here and justice required 
a hearing at which the factB could be fully aired. 

We n~te that upon the hearing ordered herein the 
burden of proof will be on defendants and any fair 
doubt arising from the testimony at the hearing is 
to be resolved in favor of the warrant (People v. 

Alfinito, supra , p. 186)." 

Accordingly# a hearing was held on June 5th# 6th and 
7th, 1973. Defendants called as their first witness the police 
officer who had made and executed the affidavit, Lucido Bonino, 
Shield No. 5714, a member of the New York Police Department 
for 10 years, active in plain clothes investigation of gambling 
activities for about three years. The officer was questioned ( 
concerning his activities and observations on May 18, 1971. He 
said that he knew defendant Stanley Sims from pictures, previous < 
observation and that he had been pointed out by a fellow officer! 
that he had observed the said defendant go in a Plymouth car *■<■* — 
premises 145-50 New York Boulevard, Jamaica, New York, the resi¬ 
dence of defendants Cameron. When asked whether he had been 
subpoenaed before a Federal grand jury to testify in this case 
th® officer answered "No". (Minutes, p. 19) The following 

exchange ensued: 

(By defendants' counsel) 

"Q Did you appear before a federal grand ury in 
connection with your investigation and duties 
in connection with the Stanley Sims investigation? 

A That's the federal grand jury you are asking now? 

Q Z said the federal grand jury. 

A And this is with my investigation Stanley Sims? 



4 




V 


i. 


/ 






4 . 


Q In othor wordo, you work in connection with your, 
investigation of Stanley Sims, what preceded tho 
arrest, the arrest and what followed the arrest. 

THE WITNESSt Your Honor, I request to take tho Fifth 
Amendment on this question." 


Following a recess, the witness returned, accompanied 

by Leon Washor, Esq., his own attorney. The Court read the 

question and answer (Kinutcs, p. 28) and askedi 

• "THE COURTi fid you want that question repeated? 

KR. WASHORi I will let counsel conduct his own 
examination. 

KR. MOSLEYi I would object to the form of the question. 

It is three questions in one. * 

THE COURTi At this point then the objection is sustained 
and the answer is stricken. 


Continue, Mr. Oilier. 

MR. OILLERi I didn't ask any questions. 

THE COURTi He is objecting to the lact question I just 
read. 

MR. DILLERi There was no objection made at that time, 
a,nd an objection would be untimely if made 
at the present time. 

THE COURTi I will permit the objection and I will 
sustain the objection. The answer is 
stricken. If you wish to reframe the 
question you may. Let us continue." 

After some colloquy, counsel for defendants continued, 
iflvr'utes, p. 30). 

"Q' Were you subpoenaed to testify before a federal grand 
jury in connection with Stanley Sims?" 

(Further colloquy) 

"A I was subpoenaed before a federal grand jury. In 
reference to the Sims case, I would have to say no, 
not directly* 

i.. i. 

0 You say 'not directly*• Wero there questions asked 
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• ' you in that grand jury with respect to your 
investigation of the Sims case? 

A I don't believe th^rc were any questions asked 
regarding the Sims caoe. If there were, X did 
invoke my constitutional privileges." 

Following testimony about the seizure of drugs and money 
tha witness was asked: 

* "0 In the fc- ial grand jury were you questioned with 

respect to the seizure of currency? 

A I don't believe I was. If I was, I did invoke my 
constitutional privileges. 

Q Now I ask you at thiB time. Officer Bonino, did you 
seize any money on May 21, 1971 that was not reported 
to the Police Property Clerk? 

MR. MOSLEY: I object. • 

THE COURT: Overruled. I will take it. 

THE WITNESS: At this time. Your Honor, may I confer with 
my counsel?. 

THE COURT: Yes. . 

THE WITNESS: Y^ur Honor, after conferring with my 

attorney, at this time I wish to invoke 
my constitutional privilege and not 

• answer this question. t 

THE COURT: Next question. 

Q Were there any drugs seized in connection with this 
investigation that were not turned into the Po1aC« • 
Property Clerk? 

MR. MOSLEY: I object, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: May I confer with my counsel? 

. THE COURT: Yes. 

(The witness then conferred in private with Mr. Washor.) 


A 




THE WITNESS! Your Honor, after conferring with r.y 

attorney, at this timo I wish to invoke 
my con3itutional privilege and not answer 
this question. 

THE COURT! Next question. 

Hruaa seized in connection with this 

0 investigation^thet^wore net turn.O into the Police 
Property Cler^ 

„B. MOSLEY. I object, your Honor. 

THE COURT*. Overruled. 

▼ -nnf.r with my counsel, your Honor? 
the WITNESS! May I confer witn my 

THE COURT! Yes. 

(The witness then conferred in private with Mr. Washor.) 

•KR. DILLER! ^^^Vpor^ity'anfduInTact'confor 

Itth counsel, vour Honor. 

THE COURT! Let the record so w/dxcate. 

THE WITNESS*. Vour Honor^after c^Jt^tlo^^"^- 
and refuse to answer that questio 

, Q officer Bon.no, a 9 ain directing V-r^ttention^to 

• sss. , iiia , }« w a.*sr^ « -'•»*• ptopetty 

ClerK? ith 

the witness. ' Again, your Honor, niter “^Utwion.l 

righta°Ind^r.tu.e V to answer this guestion. 

c onss’sswtu.s’JJS*“ ot '“ ,r 

officer at that time? 

A Yes, I was. 

0 And who was the brother officer? 

* i believe it we. P.trolM.n Henry, I believe it wee. 

0 ha wee he with you pre.ont when the «»♦* we. t. en 
from the house? 
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A Yes. 

Q And was Patrolman Fratello present? 

A At the Sims' residence? 

Q Yes. 

A No, he was not. 

g Was Patrolman Fratello with you at the Cameron 
residence? 



A Yes, he was. 

Q With respect to the Cameron residence, again on 
May 21, 1971, was there any money taken from that 
house that were not reported to the Police Property 

Clerk? 


THE WITNESS i 


Again, your Honor, after conferring-with 
counsel, I wish to invoke my constitu-^ 
tional privileges and not answer this 
question.* 


The witness was further questioned concerning the amount 
of drugs, cash and other items seized which he .answered in detail. 

Before discussing the testimony of three additional 
witnesses produced by the defendants, comment upon defendants* 
argument*is deemed appropriate at this time. The People produced 

l 

no witnesses. 

Guidelines for determination of an attack upon police, 
affidavits in support of application for warrants have oeen 
prescribed in People v. Alfinito , supra , cited by the Appellate 
Division, in remitting the instant case to this Court for 

hearing. 

The thrust of defendants argument is that they have 
•upported the burden, urging the theory that once a police officer 
availed himself of the privilege of exercising the Fifth 
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Amendment, it became incumbent upon the People to refute tho 
admission of perjury inherent therein. This concluoion implies 
an inherent admission of perjury with respect to any sworn 



statements at any time previously made by any person who 
exercises such constitutional privilege. This Court doubts that 
the men who wrote that privilege into the constitution intended 
that any person who availed himself of it thereby automatically 
conceded an admission of perjury. On the contrary, it would 
appear that by permitting a person to exercise such privilege, 
they were recognizing his right to protect himself without 
committing perjury. 

However, careful examination of the questions propounded 
with respect to which the privilege was exercised is necessary 
to help determine whether the answers thereto, if given, might 
significantly aid the Court in determination of the truth or 

m 

falsity of the affidavit made in support of the warrants. The 

only such question in which reference was made to the affidavit 
• • 

appears on page 41 of the Minutes as follows:. 

•Q Were you questioned in the federal grand jury 
concerning the truthfulness of the affidavit 
that you submitted in order to procure a search 
warrant in this case. 

A' As far as my recollection goes, I was not questioned 
on that. And if I was, I would have again invoked 
m.* constitutional privileges." 


The witness was closely questioned at considerable 
langth concerning the preparation of the affidavit, the reasons 
for it, the observations of the witness, the facts and circum- 
stances preceding the execution of it, to all of which the 
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defendant testified freely without once asserting his 
constitutional rights. From the foregoing, it is obvious 
that the witness invoked hie constitutional rights only when 
asked about police conduct in connection with the execution 
of the warrants and not with respect to affidavit preceding 
it. 

Defendants further pointed out that the People saw 
fit not to call any of Officer Donino's named partners, one 
of whom was present during the alleged observations and the 
other at the time of the arrest, citing People v. Harrington , 

70 Misc 2d 303, in which a defendant had accused a named . 
police officer of coercing his confession. In that case the 
Court granted suppression of the admissions after finding 
that the defendant had oecn held in custody withr counsel 
for a week between two interrogations but denied the motion 
to suppress the use of the gun in evidence, holdinq further 
that the owner of the gun was not involved in the allegations 
of the crime and was-available equally to the People and to 
the defendant, and that in such respect the defendant had 
failed to meet his burden of proof. As pointed out by the 
Court with respect to confessions, the burden is on the 
People to show their admissibility beyond a reasonable doubt 
( People v. Huntley , IS N Y 2d 72}, whereas in the instant 
situation the burden is on the defendants. It was the 
defendants not the People who produced Officer Bonino as a 
witness. The other officers were known and available 



equally to both. A further distinction is that in tho 
instant case there was no uncontradictcd evidcnco to rofute. 

The failure of the Pcoplo to produce Buch other witnesses 
cannot be viewed in the light that their version would 
controvert any proof previously offered as in the cited caso. 

Defendants’ contention that the witness was evasive 
and in fact refusing to testify is untenable. An examination 
of the testimony shows direct answers to all questions 
relating to observations and activities of the officers and 
defendants leading up to and including the preparation of 
the affidavit in the instant case. True, the witness refreshed 
his recollection from the affidavit but the Court cannot 
construe that as evasion or reluctance to answer questions. 

The defendants’ counsel is endeavoring to have such testimony 
tainted by the witness’ exercise of his constitutional 
rights with respect to questions concerning his conduct during 
or after the execution of the warrants is. understandable but 
this Court cannot agree with the principle thus sought to be 
established, to wit. that unlawful conduct other than perjury 
of an individual, whether or not he be a police officer, if 
proven to have been committed subsequent to the execution 
of an affidavit, establishes perjury in the affidavit. 

As counsel states, it is indeed a bizarre spectacle 
for a police afficcr appearing in Court to be exercising his 
constitutional rights in response to questions concerning 
his activities while engaged in the performance of his 
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official duties. Such conduct, both with respect to the 
proceedings before the Knapp Commission and in this Court, 
lend support to the specter of police co. uption requiring 
full airing of the facts in an effort to determine whether 

( 

or not there was perjury in the affidavit admitted in support 
of the warrants. 

Defendants produced three additional witnesses. 

The first, Henry Schnitzcr, an attorney of long standing, who 
had been a member of the p ;lice force and had worked in the 
Police Commissioner's Confidential Squad, conceded to be an 
expert in policy cases, testifying in substance that nobody • 
places policy bets after the third race and that no special 
type envelopes are used in the policy business. (Minutes, 
pp.7<-76.) Counsel's argument and conclusiors are that no 
policy banker would take a bet after 2 P.M., as bearing upon * 
Officer Bonino's testimony that he had observed envelopes 
being handed to defendant Sims after 2 P.M. on May 19, 1°71 

• s 

(p.66). The Court fihds the testimony of this witness and 
the aforesaid argument not persuasive. 

The remaining two witnesses were defendants Edith 
Cameron and Juanita Sims. Mrs.Cameron testified on direct 
examination that defendant Stanley Sims was the only person 
who entered her home between 11s JO A.M. and 2:30 P.M. on 
Hay 18, 1971 (Minutes, p. 78), that he remained until the 
evening (p.79) , that from the time he entered until the evening, 
the rest of the defendants came in (pp.79-80). While still 
on direct examination she testified as follows: 




Q Now, directing your attention to the 19th, 
the following day, did you hear Patrolman 
Bonino testify that approximately five or 
six men came to your homo during that period 
of time? 

* 

A Yes. 

0 And did anyone come to your home on the 19th? 

A Yes, they did. 

0 Who came? 

A Mr. Williams and Mr. Davis. 

•0 Did anyone ring the bell during that period 
of time other than those persons? 

A No. 

0 Who answers the door in your house? • 

* 

MR. LEARY: Objection. 

A I do. 

THE COURT: Overruled. I will take it. 

Q And did Oscar Thomas stay at any time in your 
home on the 19th of May? 

A No." 

s 

The equivocal response to the second question was not 
furtner explored but in any event her testimony, unsupported 
by more credible evidence, cannot be accepted at face value in 
the light of her obvious interest in the outcome and her plea 
of guilty in this very case to criminal possession of gambling 
records, second degree. 

Witness, Juanita Sims, also a defendant who pleaded 
9 u iity to the same crime, denied that any people knocked on 
her door on May 18, 1971 before 2:55 and 3:30 in the afternoon 
*nd that anybody came to her house on May 19th (p. 82). She 
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further testified on direct examination that her husband was 
■probably" home and that she usually answers the door herer'*?. 

The Court was unimpressed with her testimony. 

There remains now the weighing of the evidence 
produced by defendants to determine wnuthcr or not it was ( 

sufficient to cast doubt upon the truth of the affidavit 
submitted in support of the warrants. Though it is no doubt 
true that in the normal course of our everyday experience 
the automatic reaction to the assertions of the constitutional 
right of refusal to answer is the mental question::"I wonder 
what he had to hide?" — it does not simultaneously brand the 
witness as a perjuror or as a person who has committed any 
crime. Nevertheless, as the Appellate Division pointed out in 
that portion of iti opinion previously quoted: "However tenuous 
the grounds in support thereof, the specter of police corruption* 
was raised here and justice required a hearing at which the 
facts cou^d be fully aired." 

This Court cannot agree with defendants’ basic 
argument, to the effect that a police officer having asserted 

s 

his said constitutional rights with respect to conduct involved 
in the execution of the warrants, all of which were subsequent 
to the execution of the challenged affidavit thereby impugns 
the truth of the content! of the affidavit. Even assuming, 
arguendo , that proof had been adduced of criminal acts of the 
police officer during or subsequent to the making of the 
affidavit, the conclusion that the affidavit was perjurious 
would be without foundation. Carrying the assumption a step 
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further, the Court cannot assume or conclude that because 
a police officer asserts his constitutional rights to avoid 
a forced disclosure of his possible participation in criminal 
conduct that he was necessarily guilty of porjury in the 
execution of the said affidavit. The Court's previous comment ' 
with respect to the limits of the area in which the police 
officer witness availed himself of the privilege, and the 
fact that he testified freely with respect to his conduct 
prior to and in connection with the execution of the affidavit# 
•re here pertinent. 

The Court finds that the proof offered by the * 
defendants falls far short of the standards prescribed in 
Pe ople v. Alfinito , supra, by which even a fair doubt arising . 
from the testimony would have to be resolved ir> favor of the 
warrant. The Court holds that no doubt has been cast upon 
the truth of the contents of the affidavit submitted in 

v 

support*of the warrants. The defendants hAve failed to 
sustain the burden of proof. The findings of this Court are 
as set forth in the foregoing. 

Order entered accordingly. 

The clerk of the court is directed to mail a copy 
of this decision ana the order entered thereon to the attorney 
for the defendants. 


.WILLIAM. C. .DREWAU. 

J. s. c. 


f 
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CULOTTA, P.J., SHAPIRO, CHRIST, BRENNAN and BENJAMIN, JJ. 


THE PEOPLE, etc., 


Respondent, 


EDITH MAY CAMERON, STANLEY TAYLOR SIMS, 
KENNETH DAVIS, 1 n ERT STEWART WILLIAMS, 
MARVIN CAMERON v-NIE SIMS, 


Appellants. 


Appeals froa six Judgments of tho Supreme Court, at 
Criminal Tern in Queen* County, ail rendored May’15, 1972 (one 
as tc each defendant), convicting them of criminal possession 

s 

of a dangerous drug (In varying dcgiuos) and other crimes, upon 
guilty pleas, and imposing sentences (WILLIAM C, BRENNAN, J•)• 
The appeal brings up for review three orders of the sAme court, 
two of which denied their two successive motions to suppress 
evidence, prior to the guilty picas(dated November 30, 1971 
[FRANK D. O'CONNOR, J.) and January 26, 1972 [WILLIAM C. 
ERENNAN, J.]), and the third again ’oniod said motions, after 
rendition of the Judgments anu after a hearing held pursuant 
to a remand during the pendency of the eppeali (dated Auguet 


►WM 


c. BRENNAN J.n. 
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Diller 6 Schrauklor (Jool A. Brannor of 
counsel), for appellants. 

Nicholas Forram, District Attorney of 
Queans County (Charles M. Newell of counsel), 
for respondent. 

• 

SHAPIRO, J. Tho question here is whether 

evidence soizsd pursuant to a search warrant should be suppressed 
because thi police officer upon whose affidavit the warrant issued 
refused, on constitutional grounds, to answer questions at the 
suppression hearing with regard to his conduct following the 
seizure (including what he had done with the seized itoas). 

Tho appeals aro from six respective Judgments convicting the 
six defendants of various crimes, upon guilty pleas,-and the. 
appeals bring up for review throe orders dsnying motions by 

tha defendants to suppress evidence. One of the orders was 

* • 
cade eftor a hearing held pursuant to a remand during ths 

pendency of the appeals, as appears bolow. 

When these appeals wars originally before us v» 

held that ths statements contained in the police officer's 

s 

ctde a sufficient showing of probable cause to support 
the issuance of the warrant, but wo remanded the case to the 
Criminal Toro solely to detormino, after a hearing, whether 
thoso etatecanta wore perjurious ( Pooplo v. Canoron . 40 A D 2d 
1C34). The remand was prodicacod on the allegations of ths 
defense that the affidavit contained porjurious statiments and 
that the officer had refused to teetify before a Fodoral Crand 
wury inquiring into his official conduct on tha ground that his 
testimony might incriminate him. Noting v.taC a search warrant 
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may be set aside if the affidavit: upon which lc was issued ia 
ahown Co be perjurious, '•« held tho appeals from cho Judgments* 
of conviction in abeyance ponding Che hearing ordered to determine 
that Issue. That hearing has now beon had and Mr. Justice BRENNAN 
has determined that tho defendants did not sustain Che burden 
.which the law places upon them of demonstrating the perjurious 
nature of the affidavit. 

The issue presented is a troublesome one, since the 

e 

police officer whose veracity is at issue did refuse, on consti- • 
tutional grounds, to answer Questions be.''ore Mr. Justice BRENNAN 
with regard to the execution of tho warrant or hlr disposition 
of the ltezj s?lsr 1 . 

No one can hold a brief for a police officer who, in a 

judicial inquiry, refuses to answer questions about the performance 
» • 

of his duties or. the ground that his answers might be Incriminating. 
However, as Mr. Justice BRENNAN pointed out, all of the police 
. officer's r.ifuasls to answer dealt with occurrences which took 
place rf tho seizure under the warrant; none of them dealt 
with the truthfulness of the affidavit upon which the warrant 



vea obtained . Tho record Is crystal clear that he was examined 
in great detail about the contonts of his affidavit and answerad 
•vary question asked him with respect to that. 

s 

The police officer at the hearing before Mr. Justice 
BRENNAN denied ho had been questlor.od before the Federal Grand 
Jury about tho truthfulness of his affidavit in this case, but 
ha then volunteored the information that if ha had been so 
quostlocad ha would have invoked his constitutional privileges. 
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Mr. Justice 3RZNNAN thoroupon, in effect, suggested that cho 
officor bo dlroctly asked whochor hla affidavit vAi truthful. 
That sugycctlon was not accepted . If that had boon dono and 
if the officer had then Invoked hla constitutional privilege 
against incrimination, vs would be presented with a different 
■picture. Here, however, wo have a situation in which the 
ultii.-.te burden of proof to ostabllsh porjury was upon the 
moving defendants ( People v. AlfInlto . 16 N Y 2d 181, 186) and 
I cannot quarrel with the court's findings that they fail'd to 
sustain that burden, particularly as another police officer was 
present at the time the observations underlying the affidavit 
vero cafe and was not called as a wltr.ooi, deoplte the court's 
pointed suggestion that this be done. 

Accordingly, tho Judgments of conviction and the three 

* 

ordere should be affirmed. 


CULOTZA, P.J., CHRIST, BRENNAN and BENJAMIN, JJ., concur. 

1 

























STATE OF NEW YORK 


COURT OF APPEALS 

BEFORE: HON. SOL WACHTLER 

Associate Judge 


THE PEOPLE OF THE STATE OF NEW YORK 
-against- 


EDITH MAY CAMERON 


CERTIFICATE 

DENYING 

LEAVE 


0 

I, SOL WACHTLER, Associate Judge of the Court 
of Appeals of the State of New York, do hereby certify that, 
upon application timely made by the above-named appellant 
for a certificate pursuant to CPL 460.20 and upon the record 
and proceedings herein*, there .s no question of law presented 
which ought tc be reviewed by the Court of Appeals and per¬ 
mission to appeal is hereby denied. 

Dated at Mineoia, New York 
May 29, 1974 


/s/ SOL WACHTLER 

Associate Judge 


♦Descriptic ' Order: Judgment of Supreme Court, Queens County, 
dated May 11. i972, affirmed by Appellate Division, Second 
Department, May 6, 1974. 
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA ex rel. 

EDITH MAY CAMERON, STANLEY TAYLOR SIMS, 

KENNETH DAVIS, ROBERT STEWART WILLIAMS, 

MARVIN CAMERON, and JENNIE SIMS, 

Petitioners-Relator 

-against- 

CHARLES FASTOFF, Director of NYC Department of 
Probation; WALTER DUMBAR, NY State Director 
of Probation; JOHN KLEIN, Chief Probation 
Officer, Queens County; THOMAS AGRESTA, 
Presiding Justice, Supreme Court, Criminal 
Term, Queens County; LEON J. VINCENT, Warden, 
Green Haven Correctional Facility, Stcrmville, 
NY; J. EDWIN LAVALLEE, Warden, Clinton 
Correctional Facility, Dannemora, NY; JAMES 
THOMAS, Warden, Rikers Island, NY; and 
HAROLD J. SMITH, Warden, Attica Correctional 
Facility, Attica, NY, 


: NO: 


PETITION FOR WRITS 
OF HABEAS CORPUS 
BY PERSONS IN 


Respondents 


To: The Honorable Presiding Judge of the United States 

District Court for the Eastern District of New York 

The petition of the above named petitioners shows that: 

1. This petition is made on behalf of Edith May 

Cameron who is detained by the State of New York in the custody 

of the Supreme Court of the State of New York, Queens County, and 

the State Probation Department [C.P.L. §410.50] on a sentence of 

probation and a $1,000.00 fine, and on behalf of Stanley lay lor 

r 

Sims who is detained by the State of New York at Green Haven Cor¬ 
rectional Facility, Stormville, New York, and on behalf of Kenneth 
Davis who is detained by the State of New York at Clinton Correc¬ 
tional Facility, Dannemora, New York, and on behalf of Robert 
Stewart Williams who is detained by the State of New York at NYC 


( 
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Correctional Institution for Men, Rikers Island, New York, and on 
behalf of Marvin Cameron who is detained by the State of New York 
at Attica Correctional Facility, Attica, New York and on behalf 
of Jennie Sims who is detained by the State of New York in the 
custody of the Supreme Court of the State of New York, Queens 
County, and the State Department of Probation (C.P.L. §410.50] on 
a sentence of probation and a fine of $1,000.00. 

2. The cause of petitioners' detentions are judgment 
of the Supreme Court of the State of New York, Queens County, 
rendered on May 15, 1972, convicting petitioners Robert Williams 
and Marvin Cameron on their pleas of guilty to criminal possession 
of a dangerous drug in the second degree and sentencing them to 
15 years imprisonment, convicting petitioners Stanley Sims and 
Kenneth Davis on their pleas of guilty to criminal possession of 
a dangerous drug in the third degree and sentencing them to Id years 
and 12 years imprisonment, respectively, and convicting petitioners 
Jennie Sims and Edith May Cameron on their pleas of guilty uo cri¬ 
minal possession of a dangerous drug in the sixth degree ano sen¬ 
tencing them to a fine of $1,000.00 and a period of probation not 
to exceed three years. This petition is made on behalf of each 
petitioner individually and severally pursuant to Federal Rules 

of Civil Procedure 20 (a) and £1 (a)(2). 

3. These writs ure sought because of illegal deten¬ 
tions pursuant to the above judgments of conviction rendered in 
violation of petitioners' 14th, 5th, 4th, and 6th Amendment rights 
to a fair hearing and due process of law, freedom from arbitrary 
and unreasonable police search and seizure, effective assistance of 
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counsel, compulsory process, and confrontation of witnesses, be¬ 
cause the State of New York, acting through its law enforcement 
officer-agent, improperly invoked, and indicated it would invoke, 
the 5th Amendment privilege against self-incrimination, and there¬ 
by declined to respond to questions about theft of seized evidence 
from petitioners’ homes and about the truthfulness of a search 
warrant affidavit, questions relevant to the issues on the hearing, 
to the integrity of the criminal justice process in the case, and 
to the bias, motives and veracity of the officer in the perform¬ 
ance of his police duties both as a witness at the hearing and 
his conduct of the seizure and the application for the search war¬ 
rant. 

The detentions further violate petitioners’ 4th Amend¬ 
ment rights, because the facts presented by the officer in his 
affidavit contained insufficient probable cause upon which a search 

warrant could issue. 

The Factual Basis for the Issues P resented 

(The Legal Foundation is Presented in Petitioners' 
Memorandum of Law filed with this Petition) 

Petitioners Edith Cameron, Stanley Si;..s, Kenneth Davis, 
Robert Williams and Marvin Cameron were irdicted in the Supreme 
Court of the State of New York, Queens County, for the crimes of 
criminal possession of a dangerous drug in the first degree, pro¬ 
moting gambling in the first degree, and possession of gambling 
records in the first degree. Petitioners Edith and Marvin Cameron 
were additionally charged with possession of weapons and dangerous 
instruments as a misdemeanor. Petitioner Jennie Sims was indicted 
separately for the crimes of promoting gambling in the first degree 
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and possession of weapons and dangerous instruments as a mis- 
demearor. 

Prior to the introduction of their guilty pleas 
(Williams and M. Cameron, 2d degree drug possession; S. Sims and 
Davis, 3rd degree drug possession; J. Sims and E. Cameron 6th 
degree drug possession), petitioners moved to controvert the search 
warrant and have the evidence suppressed because of police perjury 
and fraudulent conduct and the absence of probable cause for the 
issuance of the warrant. The motions were denied in the trial 
court; petitioners pleaded guilty, and, in its first order, the 
Appellate Division affirmed the trial court's finding of probable 
cause; but, given defense counsel's averment that Knapp Commission 
testimony resulted in a Federal Grand Jury investigation of the 
arresting officers in this case wherein these officers had pleaded 
the 5th Amendment, the court ordered a hearing on the allegation 
of police perjury and misconduct. ( People v. Cameron , et. al, 40 
A.D.2d 1035, 2d Dept., 1972; See Appendix). After a hearing con¬ 
ducted pursuant to the Appellate Division remand, the Supreme 
Court denied petitioners' motion to controvert the warrant on 
grounds of perjured police testimony and misconduct (See Opinion 
appended, hereto), and the Appellate Division affirmed, with 
opinion (People v. Cameron . 44 A.D.2d 255, 2d Dept., 1974; See 
Appendix). The Court of Appeals declined to hear the case. 
(Certificate denying leave is appended hereto). The Supreme Court 
of the United States denied explication for a writ of certiorari 
on December 9, 1974. 

The following is a summary of the hearing testimony that 
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forms along with the search warrant and affidavit, (appended here¬ 
to) the factual basis for issues to be argues: 

Patrolman Lucido Bonino testified that he was an expert 
on policy (4-5).* 

On May 18, 1971, he and a brother officer were investi¬ 
gating petitioner Stanley Sims. He did not recall on how many 
occasions prior to May 18, he had seen Sims, nor the approximate 
dates. He did not produce any prior reports made on Sims. He was 
unable to produce his memo book for May 18, the only day's obser¬ 
vations detailed in the search warrant affidavit (6-9, 4f-48, 12). 

Only after reading the search warrant was the Patrolman's recol¬ 
lection refreshed and was he able to testify to the circumstances 
related therein. He arrived in the vicinity of the Sims' residence 
at about 11:00 A.M., but he could not remember where his car was 
parked (9-12). Sims left his residence, entered a car, and drove 
to the petitioners' Cameron residence. 

The court interrupted during this line of examination, 

and, although there had been no prior suppression hearing, the 

court ruled, "You are not going to go through the whole hearing_ 

... We are not going to go through the whole observation until you 

have something to indicate that perjury was made here (13-18). 

Counsel objected to the interruption and argued, 

there is testimony to be adduced at this trial 
to indicate that the statements of the officer, 
of his observations were indeed not truthful and 
indeed never occurred, and, therefore, a perjured 
affidavit was submitted application (sic] for a 
search warrant. This is in conjunction with 
other questions of the credibility of the officer (16 

* Numerical reference are to the minutes of the suppression hearing 
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At this point defense counsel was directed to lay a 
foundation connecting testimony as to these events with his allega¬ 
tions that a Knapp Commission witness had said the officer had 
committed perjury with regard to this case. The Patrolman admitted 
being subpoenaed before a State, Queens County, Grand Jury in regard 
to this case, but he then took the Fifth Amendment when asked if he 
had been similarly subpoenaed by a Federal Grand Jury. After re¬ 
cess the hearing was adjourned to permit the officer to appear with 
counsel, pursuant to application of the District Attorney (15-22). 

The officer subsequently appeared with counsel (27), 
and he was cautioned to confer only with his counsel, not to look 
for comment from the two new Assistant District Attorneys who were 
brought into the case after thu recess. Defense counsel, arguing 
»*ho are my adversaries ;a this case?" stated to the judge he had 
seen the witness looking to the prosecutor for comment before 

answering questions (30). 

Honoring the new District Attorney's belated objection 
to the last question put before the recess, the Court struck the 
Patrolman's 5th Amendment answer and counsel asked again if he had 

testified before a Federal Grand Jury. 

He said he was subpoenaed by a Federal Grand Jury but 
"I don't believe there were any questions asked regarding the Sims 
case. If there were, I did invoke my constitutional privileges 

(31). 

Over objections by the District Attorney that these 
questions were immaterial, the officer testified that when Sims 

amount of drugs and currency was seized at his 


was arrested a large 
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residence (32-33). Although the court continued to permit the 
questions over DA objection, the Patrolman then invoked the Fifth 
Amendment and refused to answer questions as to whether any seized 
drugs, currency or jewelry was not turned over to the Police Pro¬ 
perty Clerk (34-37). He refused to answer similar questions with 
regard to unreported seizures of drugs, currency or jewelry from 
the Cameron residence (38, 40-41).* Furthermore, he refused to 
answer whether he had seized and kept any drugs not noted on the 
inventory made on the return of the warrant (39-40). 

When asked if he had been questioned on the same sub¬ 
jects in the Federal Grand Jury and, if he had been questioned 
there about the truthfulness of the affidavit he submitted for a 
search warrant, he replied, "As far as my recollection goes, I was 
not questioned on that. And if I was, I would have again invoked 
my constitutional privileges" (41). 

He said he had made notes of the observations on May 
18, 1971**that he later put in the affidavit but he did not believe 
he put these in his memo book and he probably threw them away (44-45). 
His memo book for May 19, 1971 said only "1115 hours to approximate¬ 
ly 1545 hours, vicinity of Linden and 197th and Farmers and New York 
regarding search warrant observation;" none of his specific obser- 


* He denied that the real reason he got a search warrant for the Sims 
and Cameron homes was to steal money he believed was present there 
(43). 

** His affidavit for the warrant recited observations on May 18, 19 
and 20,'1971. Only for May 18 (the date for which no memo was 
available) were Sims’ actions detailed in the affidavit; for the 
19th and 20th it was merely said that the May 18 actions were 
repeated "to the letter." 
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vations were in the memo book and he did not know if Police Depart¬ 
ment regulations required that such observations be written down 
(49-50). 

Although he could not remember numerous details, the 
officer was able, after looking at his affidavit, to testify that 
on May 18, IS, and 20 he saw petitioner Sims receive what he be¬ 
lieved were policy bets at the front doer of his and the Camerons' 
house (55-67). 

Toward the end of counsel's examinat on of the witness 
the Court interrupted the examination: 

What do you want him to do, contradict the state¬ 
ments he made in the affidavit and everytime you 
ask him a question he looks at the affidavit to 
answer you?" (69) 

Henry Schnitzer testified that he was an expert cn 
"policy" (72). He testified that in playing policy no one takes 
policy bets after the time that the third race is finished because 
after that race is finished the first number of the day's policy 
number can be ascertained (74-76). Therefore, no policy banker would 
take a bet after 2:00 P.M. (76)(and officer Bonino said he saw Sims 
allegedly taking policy slips after 3:00 P.M. [65]). 

Edith Cameron testified that contrary to officer 
Bonino's testimony no one other than Stanley Sims entered her home 
between 11:30 A.M. and 2:30 P.M. on May 18, 1971; Sims stayed 
through the evening when the rest of the petitioners also arrived 
(79-80). 

Juanita (Jennie) Sims also testified that, contrary to 
officer Bonino's testimony, no one came to her home on May 18, 1971 
between 2:55 and 3:30 P.M. (82). 


Both sides then rested, the District Attorney h...ing 


declined to present any evidence (84). 

On the basis of the above testimony, and the lack of 

it under the Fifth Amendment, the trial court ruled that petitioners 

had not sustained their burden of proving perjury. The Appellate 

Division affirmed this ruling. While recognizing that, 

The remand was predicated on the allegations of 
the defense that the affidavit contained perju- 
rous statements and that the officer had refused 
to testify before - a Federal Grand Jury inquiring 
into his official conduct on the ground the ' his 
testimony might incriminate him , (emphasis sup- 
plied), 

the Appellate Division seemed to rest its decision on the ground 
that the police theft of seized contraband in this case was irrel¬ 
evant to the judicial inquiry. Despite the officer's own testimony 
that he would take the Fifth Amendment if asked whether his affida¬ 
vit were truthful, the Appellate Division stated, "all of the po¬ 
lice -ifficer's refusals to answer dealt with occurrences which took 
place after the -eizure under the warrant." (See Appendix for full 
text of the opinion). 

As to the question of probable cause for the issuance 
of the warrant based on the face of the officer's affidavit, (See 
copy attached hereto), the Appellate Division simply affirmed the 
trial court's finding of probable cause. 

Following the trial court's denial of their joint 
motion to suppress, petitioners pleaded guilty, as above described, 
with the understanding, according to New York Criminal Procedure 
Law 1710.70 that their constitutional rights with respect to the 
search and seizure and the conduct of the suppression hearing would 









be preserved: "An order finally denying a motion to suppress evi¬ 
dence may be reviewed upon an appeal from an ensuing judgment of 
conviction notwithstanding the fact that such judgment is entered 
upon a plea of guilty." See United States ex rel. Newsome v . 

Malcolm , 492 F2d 1166 (2d Cir., 1974) cert. gtd. 94 S.Ct. 3170 
argued Dec. 11, 1974. 

4. Petitioners havs exhausted all available State 

remedies. 

As has been noted above, the issues surrounding the 
search and seizure itself and the conduct of the hearing to deter¬ 
mine the facts surrounding the search and seizure were presented 
twice to the Appellate Division of the State of New York, Second 
Department, and the denial of the motion to suppress was there ulti¬ 
mately affirmed. People v. Cameron , et. al, 40 A.D.2d j. 035 (2d Dept., 
1972); People v. Cameron , 44 A.D.2d 355 (2d Dept., 1974). The Court 
of Appeals of the State of New York, and the Supreme Court of the 
United States both declined to review the case. The opinions of the 
Courts of New York State and petitioners brief in those Courts, 
show clearly that the issues were substantially and fully presented 
and de;„ded by those Courts 

As counsel states, it is indeed a bizarre spec¬ 
tacle for a police officer appearing in Court to 
be exercising his constitutional rights in response 
to questions concerning activities while engaged 
in the performance of his official duties. Such 
conduct, both with respect to the proceedings be¬ 
fore the Knapp Commission and this Court, lend 
support to the specter of police corruption re¬ 
quiring full airing of the facts in an effort to 
determine whether or not there was perjury in the 
affidavit admitted in support of the warrants ... 
[However] even assuming, arguendo, that proof had 
been adduced of criminal acts of the police offi¬ 
cer during or subsequer! to the making of the affi- 
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davit, the conclusion that the affidavit was 
perjurous woyid be without foundation. 

(Opinion of the Supreme Court of the 
State of New York [Brennan, J.] 
dated August 14, 1973. (See Appendix, 
hereto)). 

Officer Bonino's taking the Fifth ... requires 
that the People come forward with some evidence 
... the lower court rejected this contention on 
the erroneous ground that it 'implies an inherent 
admission of perjury with respect to any sworn 
statements at any time previously made by any per¬ 
son who exercises such constitutional privilege .* 
(Emphasis added) Appellants would contend that 
equating the exercising of privilege with an as¬ 
sumption of perjury has a great deal of factual 
validity*, in the circumstances of this case . 
Furthermore 1 , the legal validity of the equation 
also has great merit. Policemen are quasi-public 
persons who, while they have an absolute right to 
the Fifth Amendment when defendants on a criminal 
case, have no such absolute right in other situa¬ 
tions. Since they may be disciplined or even 
fired for taking the Fifth Amendment ( Gardner v. 
Broderick , infra ) and since, when not deffndants, 
their taking of the Fifth may be adversely com¬ 
mented upon ... it is wholly proper to contend 
that when a policeman accused of perjury takes 
the Fifth Amendment this raises some implication 
of that perjury. 

(Petitioners brief in the Appellate 
Division at pp 13 & 14) 

The Court of Appeals has emphasized the importance 
of a police officer's notes as a defense tool and 
their absence here is particularly significant 
they are the only objective evidence of what real¬ 
ly happened on May 18th. When a witness has taken 
the Fifth Amendment and the burden is on the caller 
to establish perjury, h right sense of justice' 
[particualrly] entitled the defense to ascertain 
what the witness said about the subject under dis¬ 
cussion on an earlier occasion. The failure of 
the prosecutor to produce these papers must weigh 
heavily against the People ... taking the Fifth 
Amendment 'deprived the defense of the opportunity 
of showing that there was perjury in the affidavit' 
and since the deprivation came about via the ac¬ 
tions of a law-enforcement officer it must redound 
to the prejudice of the People. In other words, 
to the extent that officer Bonino's actions are 
considered as preventing appellants from support¬ 
ing their burden of proof, the fault for that must 
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be with the People ... It must be noted that if 
the People, who asked Bonino not a single ques¬ 
tion, wanted to get at the truth they could have 
demanded Bonino sign a waiver of immunity at pain 
of losing his position. New York City Charter 
Section 1123 and New York State Constitution 
Article I, Section 6. See Gardner v. Broderick 
393 U.S. 273, 275-276 ( 196fTT Instead, they 
opposed revealing the truth by repeatedly object¬ 
ing to defense counsel's questions of Bonino, 
even after Bonino secured an attorney, and by 
introducing no evidence of their own. 

(Petitioners' brief in the Appellate 
Division at pp 15-16) 

No one can hold a brief for a police officer who, 
in judicial inquiry, refuses to answer questions 
about the performance of his duties on the ground 
that his answers might be incriminating. However, 
as Mr. Justice BRENNAN poin-ed out, all of the 
police officer's refusals to answer dealt with 
occurrences which took place after the seizure 
under the warrant; none of them dealt with the 
truthfulness of the affidavit upon which the war¬ 
rant was obtained. The record is crystal clear 
that he was examined in great detail about the 
contents of his affidavit and answered every ques¬ 
tion asked him with respect to that. 

(Opinion of the Appellate Division, 
Second Dept., People v. Cameron , 44 
A.D.2d 355 1974) 

Petitioners' contemporaneous memorandum of law 
discusses the legal conslusions and supporting 
authorities on the exhaustion of State remedies. 

No previous applications for federal or state habeas 


corpus, or other post-conviction relief, have beer. made. 

WHEREFORE, petitioners respectfully pray that writs of 
habeas corpus issue directing respondents to produce the bodies of 
petitioners before this Court at a time and place to be specified, 
to the end that petitioners' convictions be declared null and void 
as having been based on evidence unconstitutionally obtained, and 
rendered in contravention of the rights to due process of law, fair 
hearing, effective assistance of counsel, compulsory porcess and 

confrontation of witnesses, or, in the alternative, to the end that 
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the full and fair hearing on the seizure of the evidence in the 
case be helf by this Court which hearing the State of New York 
failed to and will not provide (See Petitioners Memorandum of 
Law), and for such other and further relief as this Court may deem 

just and proper. 


HOWARD J. DILLER 
Attorney for Petitioners 
299 Broadway 
New York, New York 
LAWRENCE STERN 
of counsel 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


HOWARD J. DILLER, being duly sworn, deposes and says bhat he is 
attorney retained by Petitioners to represent them in their *PPli 
cation to the United States District Court for the Eastern District 
of New York for writs of habeas corpus, and that he has subscribed 
?o the foregoing petition and does state that the 'there- 

in is true and correct to the best of his knowledge and belief. 


HOWARD J. DILLER 

Subscribed and Sworn to before me 
day of January, 1975 


this 



MEMORANDUM AND ORDER DENYING PETITIONS FOR 
_ WRITS OF HABEAS CORPUS _ 

(Bruchhausen, J., dated 3/20/75) 
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UNITED STATES DISTRICT COURT 
j EASTERN DISTRICT OF SEW YORK 


UNITE0 STATES OF AHUKir.A ox rel. 
EDITH MAT CAMERON, *t al., 

|| 

Petitioners, 

-against- 

CH/.RiXS FASTCFF, el nl. , 

r»i*y?oiiu^ntS. 
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S 

S 

No. 75 C 167 
March 20, 1975 


MEMORANDUM and ORDER 

BRUCKHAUS2H, D. J. 

| The petitioners hive applied for a writ of 

habeas corpus. 

On February 17, 1972, the petitioners, Robert 
Williams und Marvin Comaron pleaded guilty in the Supreme 
Court, Queens County to an indictment, charging them with 
criminal po 3 Sce«.' ,- 'u of a dangerous drug, in the second 
degree. The petitioners, Stanley Taylor Sims and Kenneth 
l)avi 3 , pleaded guilty to possession of a dangerous drug, 
in the third degree. The petitioners, Jennie Sims and 
Edith Cameron, pleaded guilty to criminal possession of 
a dangerous drug, in the sixth degree. 








On i'ay 15, 1972 each of the petitioners were 
sentenced to t^rms of imprisonment. 


A PLEA Of GUILTY CONSTITUTES 
A WAIVi.R OF ALL NON-JURIS- 
QICTIO<AL DEFENSES AND DEFECTS 


In United States ex rel. Martin v. Fay, 352 
F.2d 418, Cir. 2, cert, denied 3G4 U.S. 957, the Court 
stated: 

"As we have recently held in United 
States ux rel. Glenn, 'A voluntary 
guilty plea entered on advice of 
cr-un:>*i is a waiver of all non- 
jurisdicticnal defects in any 
prior stage cf the proceedings' 
against the defendant. United 
States ex rel. Glenn v. KcMann, 

249 F.2d 10]8, 2d Cir., August 26, 

1965. See also United States ex 
rel. Swenson v. Reincke, 344 F.2d 
260 (2 Cir. 1965); United States 
cx rel. Boucher v. Reincke, 341 
F.2d 977 (2 Cir. 1965." 

In United States ex rel. Boucher v, Reincke, 
supra, the Court stated: 

"By pleading guilty he (the defendant) 
admitted all the facts alleged in the 
information end waived all non-juris- 
dictioual defects and defenses." 
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In United State3 v. Spada, 331 F.2d 995, 

Cir. 2, cere, denied in 379 U.S. 865, the Court stated: 

"A plea of guilty to an indictment 
is an admission of guilt and a 
waiver of all non-jurisdictional 
defects." 

Upon due deliberation, it is ordered that 
the petition be and they are hereby dismissed. 

Copies hereof will be forwarded to the 
attorneys for the parties. 


Senior U. S. D. J. 





COUNSEL'S LETTER TO JUDGE BRUCHHAUSEN 


Dated 3/21/75 
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DILLER & SCHMUKLER 

ATTORNEV9 AT LAW 
3 »• BROADWAY 
New YORK. N. V. 10007 

llir 340-BBB4 



HOWARO J. DILLCR 
MARTIN L SCHMUKLER 

March 21, 1975 


Honorable Walter Druchhausen 
United States District Judge 
United States Court ftouse 
225 Cadman Plaza East 
Brooklyn, NY 11201 


Re: U.S.A. ex rel. Cameron et al. 
v. Fastoff et al. 75 Civ 167 

Dear Judge Bruchhausen: 

» 

I have today received a copy of Your Honoi ior of 

March 20, 1975, dismissing petitioners' application lor a 
writ of habeas corpus. I have attempted to reach Your 
Honor's chambers by telephone, but have received no answer. 

We submit to Your Honor that the recent decision of 
the United States Supreme Coiirt, Lefkowitz v. Newsome , 95'S. 

Ct. 886 ( February 19, 1975 ) disposes of the point of law 
upon which Your Honor rested the order of March 20, and 
holds directly contrary to that order, to the effect that 

when state law permits a defendant 
to plead guilty without forfeiting 
his right to judicial review of 
specified constitutional issues 
the defendant is not foreclosed 
from pursuing those constitutional 
claims in a federal habeas corpus 
proceeding. 

95 S. Ct. 891-892 

We referred to this case in our petition; the car.*’ v i . :ii,l> 
judice at the time of filing. During oral argument before 
Your Honor on March 11, 1975, I referred to the decision as 
precluding any question of petitioners' right to apply for 
federal habeas corpus relief. The Attorney General, of 
course, did not oppose our application on this issue. 

For these reasons, we respectfully request that Your 
Honor reconsider the decision, reach the merits, and of 
course, grant the petition. 








Res U.S.A. ex rel. Cameron 
et al. v. Fastoff et al 


March 21, 1975 


Respectfully, 


LAWRENCE STERN 
Of Counsel 
HOWARD J. DILLER 
Attorney for Petitioners 


LSs crk 

CC ATTORNEY GENERAL OF THE 
STATE OF NEW YORK 
Two World Trade Center 
New York, New York 
Attention: LILLIAN COHEN > 
ASSISTANT ATTORNEY GENERAL 
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SUPPLEMENTAL MEMORANDUM AND ORDER DENYING 
PETITIONS FOR WRITS OF HABEAS CORPUS 

(Bruchhausen, J.» dated 3/31/75) 
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I UNITED STATES DISTRICT COURT 
I EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA ex rel. 
EDITH MAY CAMERON, et al., 

Petitioners, 

-against- 


CHARLES FASTOFF, et al., 

Respondents. 


SIRS: 

PLEASE TAKE NOTICE that the above-named petitioners 
hereby appeal to the United States Court of Appeals for the 
Second Circuit from two orders of this Court (Bruckhausen-, J.) _ 

dated March 20, 1975 and March 31, 1975 which denied petitioners' 
application for writs of habeas corpus. 


Yours, etc., 

DILLER S. SCHMUKLER, ESQS. 
HOWARD J. DILLER 
Attorney for Petitioners 
299 Broadway 

New York, New York 10007 
(212) 349 5554 

TO: CLERK, U.S. DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 
225 Cadman Plaza East 
j| Brooklyn, N.Y. 11201 

i! HON. LOUIS J. LEFKOWITZ 

ATTORNEY GENERAL, STATE OF NEW YORK 
2 World Trade Center 
New York, N.Y. 10038 
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ORDER DENYING MOTION FOR CERTIFICATE OF 
_ PROBABLE CAUSE __ 

(Bruchhausen, J., 4/15/75) 
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CUAPLr.S FASTOFF et «1 . , 


p erpondents. 


: FOP A CERTIFICATE 

PPOBARLE CAUSE 

75 Civ.167 

: (Bruchhausen, J.) ' 

• i 


o ( -J 


SIT !' ; 

i’J.l/dK TAKF NOTICE ih.it upon the annexed affidavit 

of HOV’Alili .!. PII.jJP, l b'j. , at tovn.'Y fot petitioners in the above 

captioned rns , petition*-! s mow. this Court at a term thereof on | 
* • 

’« /" 1 
the / ; fhiy v Apt i I , 1°75, or as soon thereafter as counsel can! 


i r h« .ud, r or -n. i>»-Rm *p ant inn r»ot itioners a certificate of 

I 

pr< i ai i-. <•. .i-j< •'• i I to ►ho t.nitod r.tates Court of Appeals ] 

I 

for i hr F< • or 'ii i ror ' I <. nnlevf o r this Court dated March 

»::d ' , I •• r*' , .i.nyi'.t not Li toners' application for writs' 

of h it <:<* ' , , 


P.it;<>d: : V 

/ p< 11 



7< • t V 


Yours, otc 

i 

hOl'T.rii .1. PILLI’R 
AtLornry foi Petitioners 
’9 9 Mroadway 

Now York, New York I 

CM?) 149-51.5-1 
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ORDER GRANTING CERTIFICATE OF PROBABLE CAUSE 

(Court of Appeals, 2d Circuit, 5/9/75) 
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75-8110 


UNITED STATES COURT OF APPEALS 


SECOND CIRCUIT 


At a Stated Term of the United States Court of Appeals, in 
and for the Second Circuit, held at the United States Court 
House, in the City of New York, on the 9th day of May, one 
thousand nine hundred and seventy five. 


United States ex rel. 

Edith May Cameron, et al., 


Petitioners-Appellants, 
v. 

Charles Fastoff, et al., 

Responder.ts-Appellees. 

It is hereby ordered that the motion made herein by 
counsel for the appellants by notice of motion dated April 24, 
1975 for a certificate of probable cause be and it hereby is 
granted. 


Wilfred Feinberg 


William H. Timbers 


Ellsworth A. Van Graafeiland 





